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LIABILITY OF COLLECTING BANK RECEIVING DRAFT FOR 
CHECK 

The general rule that, in the absence of contract, a bank receiving a 
check for collection is required to make the collection in cash and will be 
responsible for any loss resulting from the taking of a draft instead of 
cash was applied in the case of Slone v. First National Bank of Gorman, 
276 S. W. Rep. 209, recently decided by the Commission of Appeals of 
Texas. 

It appeared that the plaintiff, Slone, had on deposit in the Farmers’ 
State Bank & Trust Co. of Gorman, Tex., a sum amounting to more 
than $1,200. On a number of occasions, prior to January 24, 1921, the 
plaintiff who was also a depositor in the defendant bank, discussed with 
Mr. Read, the president of the bank, certain rumors which had been 
circulated regarding the insolvency of the Farmers’ State Bank. Mr. 
Read told the plaintiff, that he, the plaintiff, knew as much about the 
situation as Read did. He also told the plaintiff that he would not do 
anything which would tend to embarrass the Farmers’ State Bank nor 
would he permit any act of that kind to be done by any of his employees. 

On January 24th, the plaintiff presented to Read a check for $1,000 
drawn on the Farmers’ State Bank, payable to the order of the defendant 
bank, and asked that the check be collected in the usual way. 

It appeared that there was a general custom among the banks at 
Gorman and their customers, which custom was known to the plaintiff, to 
the effect that such deposits were accepted and credited subject to final 
collection only. 

On January 25th, the defendant bank cleared with the Farmers’ 
State Bank in the usual manner, presenting to the Farmers’ State Bank 
the plaintiff’s check along with a few checks for similar amounts. The 
balance in favor of the defendant bank amounted to approximately $1,000 
and the Farmers’ State Bank gave to the defendant its draft on a bank 
at Waco, Tex., for that amount. This, it appears, was the usual custom 
of the two banks in handling their collection transactions. 

The draft was forwarded to the bank on which it was drawn at Waco 
and payment was refused because the Farmers’ State Bank was closed 
by the commissioner of insurance and banking prior to the receipt of 
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the draft. The $1,000 deposit was accordingly charged back to the 
plaintiff’s account by the defendant. 

The trial court held that the defendant bank was not liable. It based 
its conclusion on the ground that the relationship between the defendant 
bank and the plaintiff was that of principal and agent and that the re- 
lationship of creditor and debtor had never existed. The trial court 
held that the State Guaranty Fund had received the full benefit of the 
amount represented by the draft and that the plaintiff’s claim was 
rightfully against that fund. 

The appellate court reversed the decision of the lower court and sent 
the case back for a new trial, applying the rule referred to above. The 
court pointed out that in the absence of an agreement between the plain- 
tiff and the defendant, the defendant would be responsible in receiving 
a draft instead of cash in payment of the check, unless it appeared that 
there was a custom to make collections in this manner and that the 
plaintiff had knowledge of the custom. Inasmuch as there was no finding 
of the lower court on the question whether the plaintiff had knowledge 
of the custom to accept.drafts in payment of checks, a new trial was 
necessary. The following paragraphs are quoted from the court’s opinion: 

‘The defendant alleged in its answer that it was instructed by the 
plaintiff to handle his draft in the usual and customary manner, and 
there is in the record evidence to support such allegation. The trial 
court has found in the fourth paragraph of his findings that there existed 
a general custom among the banks at Gorman and their customers, and 
particularly defendant bank, which custom was known to plaintiff, to 
the effect that such deposits were accepted and credited subject to final 
collection only. But the court has made no finding that the plaintiff 
knew of any custom with respect to accepting checks as payment either 
through the clearing house or otherwise. On the contrary, the record 
discloses through bills of exceptions given to the plaintiff that the testi- 
money offered by the defendant with reference to such custom was not 
considered -by the court for any purpose. So that, we are not at liberty 
to impute to the trial court a finding that the custom of the Gorman banks 
was to settle their accounts by accepting members’ checks through the 
clearing house. It is clear from the trial court’s conclusions of law that 
he predicated his judgment upon two theories: First, that the relation- 
ship of creditor and debtor never existed between plaintiff and de- 
fendant; and, second, that the plaintiff had sustained no damage by 
reason of any act of the defendant, since, as the trial court thought, 
the plaintiff’s claim was rightfully maintainable against the bank guar- 
anty fund of the state of Texas. But, as we have stated, in the absence 
of contract to the contrary, ether express of implied, the defendant had 
no right to accept from the Farmers’ State Bank & Trust Co. anything 
other than money or its equivalent in payment of plaintiff’s check, and, 
having done so, it became debtor to plaintiff for the amount of any loss 
which he might sustain thereby, and, of course, if the act of defendant 
in accepting the check or draft of the Farmers’ State Bank & Trust Co. 
amounted to payment, then clearly plaintiff was no longer a depositor 
with the Farmers’ State Bank & Trust Co., and would have no interest to 
be protected by the bank guaranty fund of the state. 
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‘It follows that the judgments of the trial court and the Court of 
Civil Appeals should be reversed. We are not at liberty, however, to 
render judgment here, inasmuch as there is a theory shown by the record 
and mentioned by the Court of Civil Appeals upon which, upon another 
trial, a judgment for the defendant might be given. The issue that plain- 
tiff expressly contracted with defendant to handle his check in the usual 
and customary way is tendered by the pleadings and the evidence, and, 
of course, whether plaintiff actually knew what this usual and customary 
way was would be immaterial, if such custom was expressly made part 
of his contract. It would nevertheless govern the rights of the parties. 
But, as already indicated, the case has not been tried upon that theory, 
and we are not at liberty to impute to the trial court an intention to 
rest the decision upon any such theory. 

‘‘We therefore recommend that the judgments of both courts be re- 
versed and the cause remanded for another trial not inconsistent with 
this opinion.”’ 


This decision reverses Slone v. First National Bank, 260 S. W. 
Rep. 260, 41 Banking Law Journal 651. 


KERR 


OFFICERS’ AGREEMENT TO RELEASE INDORSER FROM 
LIABILITY NOT BINDING ON BANK 


The question presented in Chelsea Exchange Bank v. La Hiff, 212 
N. Y. Supp. 165, a case recently decided by the Appellate Division of 
the New York Supreme Court, was whether the indorser of a note held 
by a bank was released from liability on the note by reason of a 
promise made by certain officers of the bank to the effect that no 
liability would run against him because of his indorsement. It was 
held that the indorser was not released from liability, as it did not 
appear that the officers were authorized to make the promise or that their 
acts were ratified by responsible agents of the bank after the promise 
was made. 

The note in question was executed by Benjamin B. Green and was 
payable to the order of the Nicola Chemical Co., Inc. It was payable 
at the banking office of the plaintiff, Chelsea Exchange Bank. It was 
indorsed by the defendant before it was delivered to the payee. The 
plaintiff discounted the note about a week after its execution, and credited 
the account of the Nicola Co. with the proceeds. 

The defendant contended that the bank was really the party in in- 
terest in the transaction and that he was promised by its duly au- 
thorized officers that he would not be held liable on his indorsement. 
In order to show that the transaction was the bank’s transaction, the 
defendant attempted to prove that the bank sold certain warehouse cer- 
tificates for whiskey for part of the proceeds of the note. The conten- 
tion that the bank was interested in the transaction was disproved by 
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the evidence. The jury found, however, that the bank’s officers agreed 
that the defendant should not be held liable on his indorsement, and 
returned a verdict for the defendant. 

On appeal the judgment entered on the verdict was reversed on the 
ground that the defendant’s agreement with the bank officers was wholly 
outside the scope of their authority, and therefore not binding on the 
plaintiff bank. One of the officers who made the agreement was a direc- 
tor of the bank. It was held that his agreement could not release the 
defendant because he was in some measure acting for his own interest in 
the transaction and his interest was therefore adverse to the bank. The 
other officer who made the agreement was the vice-president and manager 
of a branch of the plaintiff bank. The note was not discounted at the 
branch bank, but was discounted at the main office by another officer. 
This and other circumstances indicated that the manager of the branch 
bank was without authority to make the agreement. 

In holding that the agreement was not binding on the bank the court 
said : 


‘*Tt cannot be claimed that an agreement with Kern, a director of 
the bank, would be effectual to release the indorser, since, on the show- 
ing of defendant’s own witness, Kern was in some measure acting for 
himself in respect of the sale, since he was to share in the profits per- 
sonally. His interest was therefore adverse to the bank in the transac- 
tion, since the promotion of the enterprise was designed to benefit him- 
self, even though ostensibly in aid of the bank. 

‘‘The proof that Golding, the vice-president and manager of a branch 
of the plaintiff’s bank, agreed with La Hiff, after Green had asked him 
to indorse the note in question, not to hold La Hiff liable on his indorse- 
ment, is insufficient to defeat the liability which the law implies, even if 
the testimony be true. The lack of authority to make any such agree- 
ment under the circumstances in which this note was discounted is ap- 
parent. The note was not discounted at the branch bank at which Gold- 
ing was the manager. The certificates delivered in return for the pro- 
ceeds of the note were not in charge of Golding. The agreement to dis- 
count was accomplished by another officer, who knew nothing about the 
alleged transaction. This note was discounted at the main office of the 
bank by its president in person. The whiskey certificates owned by the 
bank, and which defendant says were the subject-matter of the deal, 
were located in the main office under the charge of another vice-president 
than Golding. 

‘“No claim is made that the representations made to defendant that 
he would not be liable on his indorsement were made by either of the 
officers who had to do with the actual transaction of procuring the 
moneys paid on the note. Golding’s authority does not appear, either 
from the nature of his office or from the fact that he handled any of the 
property of the bank in completing the deal in its behalf. If he made 
this agreement to hold defendant harmless as an indorser, nothing pre- 
vents his principal from repudiating it for lack of authority in the agent. 
Neither actual authority nor any implication of authority appeared 
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from the circumstances, nor was there any ratification by the responsible 
agents of the bank of the acts of the supposed agents after the alleged 
promise to hold the indorser harmless of liability. Under these cir- 
cumstances, the defendant could not prevail in this defense, and the 
learned trial court should have dismissed the defense as insufficient.’’ 


PAYEE CAN ENFORCE NOTE AGAINST MAKER THOUGH CO- 
MAKER’S NAME FORGED 


One who signs a promissory note as maker cannot escape liability in 
an action brought on the note by the payee by showing that the signature 
of a co-maker was a forgery, where it appears that the note was received 
by the payee without notice of the forgery. And this is so even though 
it appears that the maker in question signed the note in the belief that 
the forged signature was genuine. 

This point was decided by the Supreme Court of New York, Albany 
County, in the case of Morris Plan Co. of Albany v. Florence Adler 
and others (Special Term, November, 1925). The question decided was 
passed upon in this case for the first time by a New York court. The 
principle, however, has been applied in cases previously decided in other 
jurisdictions. The following is the opinion written by Justice Staley: 


‘Plaintiff moves under Rule 113 of the Rules of Civil Practice, for an 
order striking out the answer of the defendant McGowan, and for sum- 
mary judgment. The action is brought to recover on a promissory note 
made by the defendants and payable to plaintiff. The answer of the 
defendant McGowan, alleges that the signature of the alleged maker, 
George Rhinehart, was forged, and that it was falsely represented to him 
by Jerome Cartwright, one of the defendants and co-makers of the note, 
that Rhinehart was a property owner; that this signature was forged, 
and this representation made to induce the defendant, McGowan, to sign 
the note and that said note was, therefore, void and not valid against the 
defendant McGowan. 

‘“‘The maker of a negotiable instrument by making it engages that 
he will pay it according to its tenor; and admits the existence of the 
payee and his then capacity to indorse. (Negotiable Instruments Law, 
Section 110.) 

‘*TIn an action by a payee against one who has signed a note as surety, 
it is no defense thereto that the name of one or more of the obligors on 
such instrument has been forged, though the surety signed the same in 
the belief that the signatures were genuine where it appears that the in- 
strument was accepted by the payee without notice of the forgery. (Joyce 
on Defenses to Commercial Paper, Section 202.) 

‘‘This rule, which has justification in reason and in principle, although 
without the authority of any reported decision in this state, so far as I 
am able to find, has been generally adopted in other jurisdictions. Wayne 
Agricultural Co. v. Cardwell, 73 Indiana 555; Helms v. Wayne, Agri- 
cultural Co., 73 Indiana 325; Selser v. Brock, 3 Ohio State 302; Bigelow 
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v. Comegys, 5 Ohio State 256; Hunter v. FitzMaurice, 102 Indiana 449; 
Stoner v. Milliken, 85 Illinois 218; York County Insurance Co. v. Brooks, 
51 Maine 506. 

‘**Section 42 of the Negotiable Instruments Law is not available to 
the defendant. The right of the plaintiff to enforce payment against the 
defendant is not a right acquired through or under the signature of 
Rhinehart ; on the contrary it is a right based upon the fact that the de- 
fendant MeGowan was a co-maker and surety for the payment of the 
note, and if he became such through a forgery and deception practiced 
upon him by Cartwright, it was an act of which the plaintiff was ignorant. 

‘*Where one of two innocent persons must suffer by the fraud of a 
third person, he who trusted the third person and had his trust violated 
must bear the loss. 

‘‘Order may be entered striking out the answer of the defendant 
McGowan, and granting the plaintiff summary judgment with ecosts.”’ 


REESE 


BANK SENDING CHECK TO DRAWEE BEFORE LATTER’S 
INSOLVENCY PREFERRED CREDITOR OF DRAWEE 

Where the holder of a check presents it for payment by sending it 
to the bank upon which it is drawn and the drawee bank fails without 
remitting, the drawee bank is regarded as the agent of the owner of the 
check and holds the proceeds of the check in trust for the owner. The 
owner of the check is entitled to collect the amount as a preferred claim. 
This holding was made by the Springfield, Missouri, Court of Appeals in 
the case of Bank of Poplar Bluff v. Millspaugh, Commissioner of Finance, 
275 S. W. Rep. 579. 

On December 11, 1923, Ethel Reichert had $5,000 on deposit in the 
bank of Puxico. On that day she drew a draft for that amount on the 
bank of Puxico, payable to the plaintiff bank and delivered it to the 
plaintiff with instructions to collect the amount and place it to her credit. 

On December 12th, the plaintiff bank mailed the draft direct to the 
Bank of Puxico. The latter bank held it until the 15th, on which day it 
mailed to the plaintiff its draft for $5,000 on a trust company at Gorin, 
Mo. Payment-of this draft was refused for insufficient funds. Several 
times thereafter, the plaintiff demanded payment of the Bank of Puxico 
and each time the Bank of Puxico promised to pay but failed to do so. 
On December 22nd, the Bank of Puxico ceased to do business. And this 
proceeding was brought against the commissioner of finance to compel 
the allowance of the claim as a preferred claim. In accordance with 
the rule set forth above, it was held that the plaintiff was entitled to a 
preference. ; 

The following paragraphs are quoted from the court’s opinion: 

‘‘The act of the plaintiff bank, under the existing facts, in sending 


to the Bank of Puxico the Reichert draft was equivalent to designating 
the Bank of Puxico as the agent of plaintiff to present the draft to itself, 
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collect it and send the money to plaintiff. In other words, the act of 
the plaintiff bank in sending the Reichert draft to the Bank of Puxico 
for collection and remittance created between the plaintiff bank and the 
Bank of Puxico the relation of principal and agent. 

‘“When the agent, the collecting bank, has collected the item sent to it 
for collection and remittance, it holds ‘the proceeds, according to the 
great weight of authority, prior to remittance, as trustee for the sender, 
unless the two banks, the sender and the collecting bank, are transacting 
business with each other on what is known as the reciprocal accounts 
method, about which we shall have more to say, infra. If the money is sent 
in remittance, all the authorities agree that the transaction is final, and 
the forwarding bank’s title to the money after it leaves the hands of the 
collecting bank is superior to all claims dgainst the collecting bank. 
Federal Reserve Bank of Richmond v. Peters, supra, 139 Va. 45, 123 
S. E. loe. cit. 382. The divergence of opinion, when the reciprocal ac- 
counts method does not exist, is upon the legal effect of the collecting 
bank remitting by draft instead of sending the money. Some authorities 
hold that the act of remitting by draft changes the theretofore relation 
of principal and agent to that of debtor and ereditor. Aiken v. Jones, 
93 Tenn. 353, 27 S. W. 669, 25 L. R. A. 523, 42 Am. St. Rep. 921; Sayles 
v. Cox, 95 Tenn. 579, 32 S. W. 626, 32 L. R. A. 715, 42 Am. St. Rep. 940 
Also some authorities hold that, where an item for collection is sent by 
one bank to another in the usual course of business and without in- 
structions, only the relation of debtor and creditor is created. ; 

‘To hold that the relation of principal and agent, when the reciprocal 
accounts course of business does not exist, is changed to that of debtor 
and creditor by collecting an item sent for collection and remittance 
does not appeal to us as sound reason. Neither is it sound in our opinion, 
to hold that the relation of principal and agent is changed to that of 
debtor and creditor by the mere act of remitting by draft instead of 
sending the cash. Either holding compels the sender of the item to be- 
come a depositor, a creditor, in the true sense of the term, of the collect- 
ing bank whether such is desired or not. If an item is sent to an in- 
dividual for collection and remittance, and he collects, but fails to remit 
or remits by check or draft, and the check or draft, for any reason, is 
not paid, the individual remains the agent of the sender. We can see no 
reason why the same rule should not apply to a bank. . 

‘‘We rule that plaintiff’s right to a preference should be determined 
by the same rules of law as would govern, had the Bank of Puxico issued 
its draft for $5,000 at the time the Reichert draft was presented, upon a 
solvent bank where it then had on deposit a sum sufficient to pay a draft 
for $5,000, and that the only reason why said draft was not paid was the 
failure of the Bank of Puxico prior to the presentation of its draft. Such 
are the facts in Federal Reserve Bank v. Millspaugh, 275 S. W. 583, 
which we hand down concurrently with the cause now in hand. On 
principle we think plaintiff in the cause at bar should and does occupy 
the same status as does the plaintiff in Federal Reserve Bank of St. Louis 
v. Millspaugh, supra. To hold otherwise would place a premium upon 
the arbitrary conduct of a banker, and permit him, when his bank is 
limping to its grave, to make fish of one depositor and fowl of another. 

‘“We hold that the Bank of Puxico held the $5,000, which it should 
have paid to plaintiff, impressed with the trust imposed by virtue of the 
relation existing between plaintiff and the Bank of Puxico, and that this 
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$5,000 passed into the hands of the commissioner of finance still im- 
pressed with the trust. . . . 

‘‘The Bank of Puxico owed plaintiff $5,000 because it held $5,000 of 
plaintiff’s money as much so as if plaintiff had merely left $5,000 with 
the Bank of Puxico for safekeeping, sealed and labeled, and not intended 
for deposit. From the time the Reichert draft was presented and ac- 
cepted the Bank of Puxico held plaintiff’s $5,000, and this $5,000 passed 
to the commissioner of finance and thereby increased the funds in his 
hands $5,000 above the actual assets of the Bank of Puxico. The fact 
that this $5,000 remained commingled and unseparated from the funds 
of the Bank of Puxico and passed along with the assets to the commis- 
sioner of finance does not place it beyond the reach of the arm of equity.’’ 






































GUARANTORS BOUND BY GUARANTY DELIVERED CONDI- 
TIONALLY TO PRINCIPAL DEBTOR 


It has been held in the case of Security National Bank of Fargo v. 
Andrews, 205 N. W. Rep. 732, a recent decision of the Supreme Court of 
North Dakota, that where the makers of a guaranty deliver it to the 
principal debtor with the understanding that it shall not be used until a 
certain condition is complied with, the guarantors are bound thereby, 
even though the condition is not complied with, if the principal debtor 
delivers the guaranty to the person in whose favor it is made and the 
latter, without knowledge or notice of the condition, acts in reliance on 
the guaranty. The facts in the case were as follows: 

Two of the defendants, Andrews and Aarhus, applied to the plaintiff, 
the Security National Bank of Fargo, for a loan of $1,500 to enable 
them to buy a linotype. The bank refused to lend the money until they 
procured a written guaranty of payment of the loan satisfactory to 
the bank. The bank did not specify the number of guarantors nor the 
persons who should be procured to act as guarantors. 

Andrews and Aarhus obtained from the bank the form of guaranty 
required, and induced certain persons named as defendants in this 
action to sign it. These defendants signed the guaranty and delivered it to 
Andrews and Aarhus on condition that the guaranty should not be used 
until fourteen or fifteen other guarantors had also signed it. Andrews and 
Aarhus procured only nine guarantors to sign. They then presented the 
guaranty to the bank, and on the strength of the guaranty the bank 
loaned $1,500 to Andrews and Aarhus. The bank had no notice of any 
condition imposed by the signers as to the number of signatures to be 
obtained. The indebtedness was not paid when due, and the plaintiff 
bank brought this action on the note representing the indebtedness and 
on the guaranty. 

From a judgment for the plaintiff, three of the guarantors appealed. 
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They contended that the guaranty was delivered conditionally and that, 
as the condition was never complied with, the guarantors were not bound 
by the guaranty even if the plaintiff had no knowledge or notice of the 
condition. They further contended that Andrews and Aarhus were the 
agents of the bank in securing the signatures to the guaranty, and there- 
fore the bank was chargeable with notice of all the facts and circum- 
stances in connection with the transaction, and, since the delivery of the 
guaranty was conditional, the bank was chargeable with notice of that 
fact and the guarantors could not be held liable on the guaranty. 

The court held that the guarantors were bound by the guaranty even 
though it was delivered conditionally to Andrews and Aarhus, and 
further held that the plaintiff bank could not be held chargeable with 
notice of the condition on the theory that Andrews and Aarhus were its 
agents. The court, therefore, affirmed the judgment for the plaintiff 
and in so doing said: 


‘‘A written guaranty has no legal effect until it is delivered. In this 
respect it is like many other written instruments. See section 5891, C. L. 
1913; Foote Schulze & Co. v. Skeffington (N. D.) 202 N. W. 642; note, 
105 Am. St. Rep. 512; 12 R. C. L. 1072. Assuming that there was a 
conditional delivery by the makers of the guaranty to the principals, 


Andrews and Aarhus, nevertheless the jury by their verdict, found that 
the plaintiff bank had no knowledge or notice of the condition. There is 
no question but that plaintiff made the loan relying on the guaranty. 
Under such circumstances the makers, though the guaranty was condi- 
tionally delivered, are bound thereby, notwithstanding the rule hereto- 
fore stated; this, under the equitable rule that where one of two in- 
nocent parties must suffer, he who by his act or negligence has made the 
loss possible must be the one to suffer. . . 

‘‘The defendants insist however that, under the undisputed facts, 
Andrews and Aarhus were the agents of the bank, and therefore the 
bank was chargeable with such knowledge as their agents had regarding 
the transaction, and, since the delivery to the agents was conditional and 
the condition was not complied with, the plaintiff, being charged with 
knowledge thereof and bound thereby, cannot recover. We think, how- 
ever, that the contention of the defendants as to the agency of Andrews 
and Aarhus cannot be sustained. It is clear that the guaranty was not 
given to secure any past-due obligation of the principals. Whatsoever 
was done, was done, not for the benefit of the plaintiff, but for Andrews 
and Aarhus. They made no representations to the defendant guarantors 
that they were acting as agents for the plaintiff. In fact they were not. 
They were acting solely for themselves. They wanted to secure a loan. 
They applied to plaintiff. The plaintiff refused to make it unless they 
secured a guaranty which was satisfactory to the plaintiff. The plaintiff 
specified no particular guarantors; imposed no requirements as to the 
number of guarantors. It had no knowledge as to whom Andrews and 
Aarhus might approach and secure as guarantors. These things being 
so, we cannot see how it can be said that there is the slightest ground to 
urge that Andrews and Aarhus were the agents of the plaintif® j in secur- 
ing the guaranty.”’ 
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BANK CHARGEABLE WITH OFFICER’S KNOWLEDGE OF 
FRAUDULENT TRANSACTION 

There is a general rule of law that a principal is chargeable with 
knowledge of all material facts of which his agent receives notice or 
obtains knowledge while he is acting within the scope of his authority 
in connection with the principal’s business. There is an exception to 
this rule to the effect that a principal is not chargeable with notice or 
knowledge which comes to the agent while he is engaged in an inde- 
pendent fraudulent transaction and which relates to the fraudulent 
transaction. 

In a recent decision of the Supreme Court of Arizona, it was held 
that the exception to the general rule does not apply when an officer of a 
corporation, even though he is acting in his own interest, is its sole rep- 
resentative in the transaction. The court therefore held a bank to be 
chargeable with an officer’s knowledge of a fraudulent transaction on 
the ground that he was the bank’s sole representative in the transaction. 
The case in which the court so held is Hughes v. Riggs Bank, 239 Pace. 
Rep. 297. 

The action was brought by the Riggs Bank on a note executed by E. 
A. Hughes for the accommodation of K. N. Coplen, the cashier, vice- 
president and general manager of the bank. It appeared that Coplen 
represented to Hughes that he wished to purchase stock in the bank but 
that he did not have the money to pay for it and the bank would not 
accept his note because it did not want to have notes of any of its officers 
among its assets. Coplen then asked Hughes to sign a note for the pur- 
chase price of the stock, telling him that the bank would never hold him 
liable on the note. Coplen assured Hughes that this arrangement was 
agreeable to the president of the bank. 

Hughes executed the note, making it payable to the bank, and de- 
livered it to Coplen. The latter executed his own note for the same 
amount as the Hughes note, as security for the latter note, and promised 
to have the bank stock put in escrow with the Hughes note. Coplen 
then appeared before a meeting of the board of directors of the bank and 
obtained the board’s approval of the Hughes note by representing that 
it was for the amount of a loan to Hughes, a county assessor, who wanted 
money for campaign expenses. Coplen then placed the amount of the 
note to his own credit with the bank. Thereafter the total amount was 
checked out by Coplen, and Hughes never received any of the money. 

Upon appeal from a judgment for the plaintiff bank, the judgment 
was reversed on the ground that the bank was not entitled to recover 
because the defendant received no consideration for the note. The court 
held that the bank was chargeable with knowledge of this fact because 
Coplen acted as an agent of the bank and as its sole representative when 
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he credited his own account with the amount of the supposed loan to 
Hughes. It was clear that he acted in the transaction as the agent of the 
bank rather than as the agent of Hughes, as it was only because he was 
an agent of the bank, its general manager in fact, that he was able to 
make the transfer of the funds. 


CREE 


BANK NOT LIABLE FOR PRESIDENT’S MISAPPROPRIATION 
OF FUNDS RECEIVED BY HIM IN INDIVIDUAL CAPACITY 


In the case of Leach, State Superintendent of Banking v. People’s 
savings Bank of Grand Mound, 205 N. W. Rep. 790, a decision of the 
Supreme Court of Iowa, it was held that where the president of a bank, 
acting as a private individual in a transaction in which the bank was not 
involved, received from a depositor money to be used for a specific pur- 
pose and appropriated the money to his own use, the bank was not re- 
sponsible for his acts. In this case the following facts appeared: 

Lillian Lichtenstein, the plaintiff, had on deposit in the People’s 
Savings Bank of Grand Mound, Ia., the sum of $17,000. The president 
of the bank, J. W. Reihman, was an uncle of Paul Lichtenstein, her 
brother-in-law. 

It was agreed between Reihman, Paul Lichtenstein and the plain- 
tiff’s husband, who acted as her agent in the matter, that they would pur- 
chase, improve and sell a certain farm and divide the profits so that 
Reihman and Paul Lichtenstein should each receive one-third and the 
plaintiff and her husband should receive the other one-third. It was 
further agreed that the plaintiff should furnish $16,000 in cash, for 
which she was to receive a first mortgage on the land. Out of this sum 
two mortgages on the land, one for $8,000, and one for $5,000, were to 
be paid. The balance of $3,000 was to be placed to the credit of Paul 
Lichtenstein in the People’s Bank, and the title to the land was to be 
taken in his name. 

Eventually the agreement was carried out and the plaintiff drew 
$16,000 from her account. This sum was placed in the bank to the 
credit of Reihman. Paul Lichtenstein took title to the land, and gave 
the plaintiff a mortgage thereon for $16,000. Reihman had charge of 
the closing of the transaction and the distribution of the funds. The 
$3,000 was placed to the credit of Lichtenstein and the $5,000 mortgage 
was paid, but the $8,000 mortgage was never paid, and stood as a first 
lien upon the land. 

Subsequently a receiver for the bank was appointed. Before his 
' appointment Reihman had checked out the $8,000 which he should have 
used to pay the mortgage. The plaintiff filed a claim in the receivership 
for $8,000, representing the money which should have been used for the 
payment of the first mortgage on the land. It was held that she was not 
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entitled to have the claim allowed as she was not a creditor of the bank 
at the time the receiver was appointed. In so holding the court said: 


‘It is apparent that Reihman, although the president of the bank, 
was not acting as an officer of the bank but as a private individual in 
what he did in relation to these matters. The bank was not directly or 
indirectly interested in the purchase of this land for the profits, if any, to 
be made on the deal. It was purely a personal transaction between the 
Lichtensteins and Reihman, and therefore in no way involved the bank. 
We have long since settled this proposition, and held that under such 
circumstances the bank is not bound by the acts of its officers. First 
Nat. Bank of Davenport v. Gifford, 47 Iowa, 575; Hummel v. Bank of 
Monroe, 75 Iowa, 689, 37 N. W. 954; Findley v. Cowles, 93 Iowa, 389, 
61 N. W. 998; First Nat. Bank v. Gunhus, 133 Iowa, 409, 110 N. W. 611, 
9 L. R. A. (N. 8.) 471; German Sav. Bank v. Des Moines Nat. Bank, 
122 Iowa, 737, 98 N. W. 606; Home Savings Bank v. Otterbach, 135 
Iowa, 157, 112 N. W. 769, 124 Am. St. Rep. 267; Watt v. German Sav. 
Bank, 183 Iowa, 347, 165 N. W. 897. 

‘In this same line of cases we have also settled the proposition that 
under such circumstances knowledge on the part of the officer is not im- 
putable to his bank. The fact that the officer of the bank was engaged 
in an independent transaction of his own distinguishes this case from 
the case relied upon by the appellant herein, to wit, Scow v. Savings 
Bank, 136 Iowa, 1, and a line of similar cases cited by appellant from 
other states. The evidence shows that at the time of the appointment of 
this receiver no part of the money was in the bank that came from the 
$16,000 loan. It follows, therefore, that under the circumstances recited 
the appellant was not a creditor of the bank in any sense at the time the 
receiver was appointed.’’ 


REE 


DEPOSIT OF CHECK WITH DIRECTION TO CREDIT AMOUNT 
TO ANOTHER BANK 


The deposit of a check with the direction that the amount thereof be 
placed to the credit of a bank in another city has been held to pass title 
to the check to the bank in which the deposit is made. The Supreme 
Court of Minnesota has so held in the case of Sisseton Live Stock Ship- 
ping Association v. Drovers’ State Bank, 205 N. W. Rep. 447. 

The plaintiff in this case was a South Dakota corporation having its 
principal place of business in that state at Sisseton. The defendant, the 
Drovers’ State Bank, was a South St. Paul bank. 

On January 11, 1924, a check for $2,033.59 was drawn by the ‘‘Cen- 
tral Co-operative Commission Association, trustee,’’ to the order of the 
defendant on the Stockyards National Bank of South St. Paul. The 
check represented the proceeds of the sale of live stock belonging to the 
plaintiff which had been sold for it on the South St. Paul market by the 
drawer of the check. Under the custom prevailing in South St. Paul 
checks such as this drawn on South St. Paul banks were immediately de- 














THE BANKING LAW JOURNAL 13 


posited by the commission men as agents of the shippers in some South 
St. Paul bank, instead of being sent to the shippers. Such deposits were 
not made to the credit of the shipper but to that of his home bank. As 
soon as such a deposit was made at South St. Paul and the fact was com- 
municated to the home bank, the shipper was entitled to draw against 
the credit so established. 

The check in this case was deposited too late for clearings on January 
12, 1924. The deposit slip indicated that the plaintiff was the depositor, 
acting through the drawer of the check, as, its agent. It directed that 
the amount of the check be placed to the credit ‘‘of shipper’s bank,’’ the 
Guaranty State Bank of Sisseton, 8. D. -The credit was made, and the 
check was cleared and paid by the drawee on Monday, January 14, 1924. 
The Sisseton bank was insolvent and closed its doors on January 12, 1924. 

The plaintiff, being deprived of the proceeds of the check through the 
insolvency of the Sisseton bank, in this action sought to recover the 
amount of the check from the defendant on the theory that the deposit 
with the defendant was for collection only and did not pass title to the 
check or its proceeds to the defendant. The court held that the deposit 
was not a deposit for collection and that title did pass to the defendant. 
The plaintiff, therefore, was not entitled to recover. In its opinion the 
court said : 

‘‘There was nothing about the deposit indicating that it was for col- 
lection only. Although defendant may properly be held to have had 
knowledge that the check was the property of plaintiff, there was nothing 
to qualify the authorized direction by plaintiff’s agent to place the de- 
posit immediately and unconditionally to the credit of the Sisseton bank. 
That was done, and the operation amounted to an absolute assignment 
of the title of the check and the proceeds to defendant. It is the law 
that ‘the title of the money, drafts, or other paper’ so deposited ‘im- 
mediately becomes the property of the bank, which becomes debtor to 
the depositor for the amount, unless a different understanding affirma- 
tively appears.’ Security Bank of Minnesota v. Northwestern Fuel Co., 
58 Minn., 141, 59 N. W. 987. In this case there is no evidence of any 
different understanding, except. that the Sisseton bank and not plaintiff 
was to have the credit, which was to be immediate and unconditional. 

‘‘A circumstance strengthening that conclusion is that drafts were 
being made frequently, if not daily, by the Sisseton bank on defendant. 
The latter would not honor such a draft if the result would be an over- 
draft. On the day of this deposit, the evidence shows, defendant honored 
such a draft upon the faith of a promise by plaintiff’s agent, Central Co- 
operative Commission Association, that this very deposit would be made 
later in the day. Without that deposit, there would have been an over- 
draft by the Sisseton bank. There enters thus an element of estoppel 
which, however, is not resorted to as a basis for decision. It simply in- 
dicates the injustice that would result if plaintiff were permitted, after 
the transaction and the failure of its home bank, to convert an absolute 
deposit to the credit of the latter into one for collection only, and thereby 
retroactively deprive defendant of the absolute title which the uncon- 
ditional deposit vested in it.’’ 





The Law of Bank Checks 
Forged Checks 
A Consideration ot the Decisions Defining the Rights and Liabilities of the Bank, 


Its Depositors and Other Parties in Connection with Forged Checks 
By JOHN EDSON BRADY 


NOTE. This is the fourteenth of a series of articles dealing with 
the Law of Bank Checks. Subsequent articles will take up Present- 
ment, Protest, Collection, Clearing Houses and other phases of this 
branch of the law. 


Each article will be made as complete as possible and will 
undertake to refer to every decision of the American Courts deal- 
ing with the subject under discussion. 


§ 84. Recovery allowed where holder not misled or prejudiced. 
§ 85. Bank may recover where holder negligent. 
§ 86. Receiving checks from strangers as negligence. 


§ 84. Recovery allowed where holder not misled or prejudiced. 


In some cases it is held that a drawee bank, having paid a check on a 
forged drawer’s signature, may recover the money from the person to 
whom it was paid, even though the latter was a holder in due course and 
received the money in good faith, provided that allowing such a recovery 
will place him in no worse position than he would have been in if the 
forgery had been discovered upon presentment and payment refused, or, 
as it is sometimes expressed, provided that the person receiving the 
money has not been misled or prejudiced by the failure of the drawee 
to detect the forgery at the time of the presentment of the check.4® To 
that extent, at least, these authorities repudiate the doctrine of Price 
v. Neal.*4 

The effect of these decisions is this: If the holder of a check, at the 
time when he collects it from the drawee bank, has already given value 
for it, he cannot claim to have been misled to his damage by the bank’s 
failure to discover the forgery upon presentment. Allowing the bank 


43. Williamsburgh Trust Co. v. Tum Suden, 120 N. Y. App. Div. 518, 105 
N. Y. Supp. 335; First State Bank v. First Nat. Bank, Ill., 145 N. E. Rep. 382; 
First Nat. Bank v. Ricker, 71 Ill. 439; First Nat. Bank v. First Nat. Bk, 4 Ind. 
App. 355, 30 N. E. Rep. 808; McKleroy v. Southern Bank, 14 La. Ann. 458; Amer- 
‘ican Express Co. v. State Nat. Bank, 27 Okla. 824, 113 Pac. Rep. 711; Canadian 
Bank of Commerce v. Bingham, 30 Wash. 484, 71 Pac. Rep. 43; First Nat. Bank 
v. Bank of Wyndmere, 15 N.D. 299, 108 N. W. Rep. 546. 


44. See § 80, supra. 
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to recover merely places him where he would have been if the check had 
been rejected upon presentment. There is, therefore, according to these 
decisions, no reason why he should not refund. But these decisions in- 
dicate that no recovery should be allowed where the holder of a check 
presents it to the drawee, receives the proceeds and then, in reliance on 
the bank’s action in honoring the check gives value for it to the person 
from whom he received it. 

In one case it appeared that the defendant bank on July Ist pre- 
sented to the plaintiff bank a check drawn on the latter. The plaintiff, 
believing the check to be genuine paid it. On July 20th the plaintiff 
discovered that the drawer’s signature was a forgery. Apparently the 
defendant had given value for the check at the time of the presentment, 
although it is not expressly so stated in the court’s opinion. It was held 
that the plaintiff. was entitled to recover the amount of the check.*® 

Where a bank, which collected a check on a forged drawer’s signa- 
ture, still had part of the proceeds in its hands at the time of being noti- 
fied of the forgery, it was held that it was liable to the drawee for the 
amount in its hands.4® ; 

A trust company, which had paid several checks bearing the forged 
signature of one of its depositors, was allowed to recover the money under 


the following circumstances. The checks were forged by a servant of the 
depositor and were cashed for him by the defendant, one Tum Suden. 
Suden indorsed and collected the checks. In allowing the trust company 
to recover the amount which it had paid Suden, the latter was placed in 
no worse position than if the company had discovered the forgeries at the 


45. First Nat. Bk. v. Bank of Wyndmere, N. D., 108 N. W. Rep. 546, where 
the court said: “We reject as unsound the doctrine that a drawee of a check 
should be excepted from the general rule in relation to the recovery of money paid 
by mistake. The drawee is presumed to know the signature of the drawer of the 
check or draft; and the holder of such check or draft, who has acquired it in 
good faith, has the right to act in reliance on that presumption, provided he him- 
self has omitted no duty, the performance of which would have prevented the 
success of the fraud. Consequently, if the drawee pronounces the check genuine 
by paying it or otherwise honoring it, the holder, who has acted in good faith and 
without negligence, may safely rely upon the judgment of the drawee and act 
accordingly. The drawee cannot, under such circumstances, recall his acceptance 
or payment to the detriment of the party who has rightfully relied upon his 
decision. In such a case the party who received the money has the ‘superior equity, 
and he may justly retain the money, although he was not originally entitled to 
receive it. But, as is usually the case, when the party who has collected the 
check had previously cashed it or taken it in exchange for commodities, there is no 
reason why he should not refund.” 


46. First State Bank & Trust Co. v. First Nat. Bank, Ill, 145 N. E. Rep. 
382. It here appeared that the defendant bank received on deposit a check for 
$885.10, giving the depositor $385.10 in cash and credit for the balance of $500. 
The check was collected and subsequently the drawee discovered that the drawer’s 
signature was a forgery. It was held that the drawee could recover from the 
defendant the $500 because allowing such recovery would cause no loss to the 
defendant. Recovery as to the $385.10 was denied under the rule that a drawee 
is bound to know the drawer’s signature. 
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time of the presentment of the checks and refused them, for at that time 
Suden had already advanced the cash on the checks.*7 


§ 85. Bank may recover where holder negligent. 

In some eases it has been held that the rule, which presumes that a 
bank is acquainted with its depositor’s signature, and precludes the 
bank from recovering the money which it has paid on a forged check, 
does not apply in favor of a holder, who by his own negligence has con- 
tributed to the success of the fraud, and whose conduct has had a ten- 
dency to mislead the bank, the latter being free from actual fault.4% 

Thus, where the holder of a check presented it to the drawee bank, 
after acquiring knowledge of facts calculated to arouse his suspicion 
that it was not genuine, without disclosing such facts, and was told by 
the teller of the bank that -he doubted the genuineness of the signature 
and would pay the check only on condition that the holder would indorse 
it, which the holder did, it was held that the bank could recover the 
money paid on the check, upon ascertaining that the signature was a 


forgery.*® 
In a Texas decision a merchant, upon selling a watch to a person, 
whom he knew by the name of Nichols, took a check from the purchaser 


47, Williamsburg Trust Co. v. Tum Suden, 120 N. Y. App. Div. 518, 105 N. 
Y. Supp. 335. The decision, however, was not placed squarely on the ground that 
allowing the bank to recover was not prejudicial to the defendant. In the opinion 
it was said: “It was Tum Suden who had the first contact with the forger, and 
who first failed to detect the forgery, and upon him, therefore, the loss must fall. 
= . Upon the first indorser is the burden of the first precaution, and his 
negligence or omission will exonerate, as in the present instance, the bank. Had 
a third party presented the check, already in circulation, for payment, the bank 
would have been put upon inquiry and for any negligence in that case it would 
have been responsible.” 

48. Woods v. Colony Bank, 114 Ga. 683, 40 S. E. Rep. 720; Third Nat. Bank 
v. Merchants’ & Mechanics’ Bank, Ga., 113 S. E. Rep. 229; First Nat. Bank v. 
Ricker, 72 Ill. 439; Woodwafd v. Savings & Trust Co., N. C., 100 S. E. Rep. 304; 
American Express Co. v. State Nat. Bank, 27 Okla. 824, 113 Pac. Rep. 711; Ford 
& Co. v. People’s Bank of Orangeburg, 74 S. C. 180, 54 S. E. Rep: 204; Rouvant 
v. San Antonio Nat. Bank, 63 Tex. 610. 

In Woods v. Old Colony Bank, 114 Ga. 683, 40 S. E. Rep. 720, it was said; 
“The rule that a drawee is presumed to know his drawer’s signature, or at least 
that he is presumed to know it better ‘than a stranger, is founded on sound 
reason, and is predicated upon the further presumption that the drawer is a cus- 
tomer or business associate of the drawee, and that their business relations have 
been such as to insure such knowledge on the part of the drawee. But, in 
determining the relative rights of a drawee, who, under a mistake of fact, has paid, 
and a holder who has received such payment upon a draft to which the name of 
the drawer has been forged, it would seem to be only fair to consider the ques- 
tion of diligence or negligence of the parties in respect thereto. If the holder has 
been negligent in paying the forged paper, or has, by his conduct, however innocent, 
misled or deceived the drawee to his damage, it would be unjust for him to be 
allowed to shield himself from the results of his own carelessness by asserting 
that the drawee was bound in law to know his drawer’s signature. Of course the 
drawee must, in order to recover back from the holder, show that he himself was 
free from fault.” 


49. First Nat. Bank v. Ricker, 72 Ill. 439; See also Rouvant v. San Antonio 
Nat. Bank, 63 Texas 610. 
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which he saw the purchaser sign in the name of Igel. He collected the 
check from the drawee bank without mentioning the circumstances under 
which he received it. Nichols had no authority to sign Igel’s name, and 
the signature was, therefore, a forgery. It was held that the bank, upon 
discovering the forgery, could recover the amount of the check from the 
merchant, since the loss was attributable to his negligence.®° 

In one case it has been held that one who receives money from a 
drawee bank upon a check bearing a forged drawer’s signature may not 
retain the money unless the following facts appear: First, that the payee 
was not negligent in receiving the check; second, that the bank was lack- 
ing in due care in paying the same, and third, that upon the bank’s 
action the payee changed his position or would be in a worse condition 
if the mistake were corrected than if the bank had refused to pay the 
check at the time of its presentment.®! 


§ 86. Receiving checks from strangers as negligence. 


The decisions referred to in the preceding section indicate that a 
drawee bank may be allowed to recover the money paid on a forged 
drawer’s signature, where the person receiving payment was guilty of 
negligence contributing to the payment. 

In a number of cases the question has arisen whether a person who 
receives a check from a stranger is guilty of such negligence in so doing 
as will make him responsible to the drawee if, after collection, it is dis- 
covered that the drawer’s signature is a forgery. There is a division of 
authority on the question. In some cases, where a bank has received a 
check from a stranger and collected it the drawee has been denied a re- 
covery. But, in these cases it has usually appeared that the collecting 
party, in receiving the check, exercised what the law regards as suffi- 
cient diligence, as where the collecting bank or individual caused the 
party presenting the check to be properly identified, took the precaution 
of wiring to the drawee asking if the check would be paid, indorsed the 
check for collection, or made no payment against the check until after 
its collection.®? 

In a New York decision, involving a check drawn in the name of a 
person who had no account in the drawee bank, it was said: ‘‘The de- 
fendant owed the plaintiff (the drawee bank) no duty, imposed by custom 


50. Rouvant v. San Antonio Nat. Bank, 63 Tex. 610. See also Woodward v. 
Savings & Trust Co., S. C., 100 S. E. Rep. 304. 


51. American Express Co. v. State Nat. Bank, 27 Okla. 824, 113 Pac. Rep. 711. 


52. Pennington County Bank v. First State Bank, Minn., 125 N. W. Rep. 
119; Moody v. First Nat. Bank, 19 Tex. Civ. App. 278; Iron City National Bank 
v. Peyton & Co., 15 Tex. Civ. App. 184; Commercial & Farmers’ Nat. Bank v. 
First Nat. Bank, 30 Md. 11; Commercial & Savings Bank v. Citizens’ Nat Bank, 
Ind., 120 N. E. Rep. 670; Bank of St. Albans v. Farmers’ & Mechanics’ Bank, 10 
Vt. 141. 
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or otherwise, to inquire into the genuineness of the check. It had the 
right to take the risk of advancing money upon it if it was forged, or 
if, for any other reason, the bank was justified in refusing to pay it. 
The plaintiff’s counter was the proper place at which to ascertain 
whether the check was genuine. If the plaintiff’s officers and clerks 
omitted to exercise the care and caution they would have used had the 
check been presented by some other institution or person, it has its 
agents to blame and not the defendant.’ 

But, by the weight of authority a bank or person who receives a 
check from a stranger without requiring identification and without re- 
porting the circumstances to the drawee bank will be compelled to refund 
the amount of the check if, after payment, the drawer’s signature is 
found to be a forgery. These decisions hold that a bank, which cashes a 
check for a stranger, is bound to make reasonable inquiry as to his 
identity and a reasonable attempt to ascertain whether or not the in- 
strument is valid, and that, by indorsing it, or presenting it, or putting 
it into circulation, the bank impliedly represents that it has performed 
this duty.54 

In one case a merchant received from a stranger a check for $297.51 in 
payment for a $40 gun. Before closing the transaction he exhibited the 
check to the cashier of a bank other than the drawee who told him that 
he thought the signature was genuine and phoned the drawee bank which 
informed him that the check was good. He thereupon delivered the gun 
and paid over the balance of the amount of the check in cash. He col- 
lected the check without informing the drawee bank that he had re- 
ceived it from a stranger. It turned out that the drawer’s signature 
was a forgery and it was held that the merchant was liable to the bank 
for the amount of the check.®5 

In another instance it appeared that a man, representing himself to 
be R. L. Crooks, and who had in his possession a pass book, issued by the 
plaintiff bank to R. L. Crooks, went into the defendant bank, to the 
officers of which he was unknown, and asked to have his check on the 
plaintiff bank cashed. The defendant bank cashed the check, without in- 
quiring into the identity of the stranger, perhaps in reliance upon the 
fact that he had the pass book in his possession. But it was held that 


53. Salt Springs Bank v. Syracuse Sav. Inst., 62 Barb. (N Y.) 101. 


54, Hutcheson Hardware Co. v. Planters’ State Bank, Ga., 105 S. E. Rep. 
854; Woods v. Colony Bank, 114 Ga. 683, 40 S. E. Rep. 720; First Nat. Bank v. 
Marshalltown State Bank, 107 Ia. 327, 77 N. W. Rep. 1045, First Nat. Bank v. 
First Nat. Bank, 151 Mass. 280; National Bank of North America v. Bangs, 106 
Mass. 441; First Nat. Bank v. State Bank, 22 Neb. 769, 36 N. W. Rep. 289; First 
Nat. Bank v. Bank of Wyndmere, 15 N. D. 299, 108 N. W. Rep. 546; Newberry 
Sav. Bank v. Bank of Columbia, S. C., 74 S. E. Rep. 615; First Nat. Bank v. 
Brule Nat. Bank, 33 8S. D. 396, 161 N. W. Rep. 616; People’s Bank v. Franklin 
Bank, 88 Tenn. 299, 12 S. W. Rep. 716; Texas State Bank v. First Nat. Bank, Tex. 
Civ. App. 168 S. W. Rep. 504. 


55. Hutcheson Hardware Co. v. Planters’ State Bank, Ga., 105 S. E. Rep. 854. 
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the defendant had acted negligently and that the plaintiff, upon finding 
out that the signature on the check was a forgery, was entitled to recover 
from the defendant.*¢ 

In another instance a collecting bank, which had cashed for a stranger 
a check bearing a forged signature, when sued by the drawee for the 
amount, did not know who had presented the check nor to whom it had 
been paid, but ‘‘presumed that it had required identification.’’ It was 
held that the collecting bank was liable to the drawee.57 

A stronger case is made out where it appears that there is a local 
banking custom to make inquiries as to the identity of a stranger present- 
ing a check, and that it has been ignored. In an Ohio case it appeared 
that a bank in Cincinnati cashed a check drawn on another bank in the 
same city for a stranger without inquiry. It was proved that there was 
a custom among Cincinnati banks to the effect that, before taking a check 
on another bank from a stranger, the purchasing bank would satisfy 
itself by inquiry as to the stranger’s right to the check, and that drawee 
banks, paying checks to other banks in the city, relied on the presump- 
tion that the collecting bank had exercised due caution. The court, 
basing its decision on this custom, allowed the drawee bank to recover 
the money paid. It was held fhat the rule, precluding the drawee from 
disputing the drawer’s signature, was based upon his supposed knowl- 
edge and the negligence imputable to him in paying without first satis- 
fying himself as to the genuineness of the signature, and that this rule 
would not be applied where the holder was himself negligent in the per- 
formance of a duty imposed upon him by custom.*® 

It is difficult to state definitely just what measures a bank should take 
when a person, who is a stranger to it, asks it to cash a check drawn on 
another bank. The prevailing rule certainly requires that the bank 
should take some steps to assure itself that the transaction is not tainted 
with fraud. The fact that the check is presented by a stranger, without 
credentials, is sufficient to put the bank upon inquiry, and it owes a duty 
to the drawee bank to act in a prudent and business-like manner and to 
make such inquiries as the circumstances properly require. The most 
natural course for a bank to pursue in such a case is to insist that the 
party presenting the check bring in some person known to the bank to 
vouch for him. Such action on the part of the bank has been held to 


56. Newberry Sav. Bank v. Bank of Columbia, S. C., 74 S. E. Rep. 615. In 
the opinion it was said: “The person or bank to whom the money is paid, in 
such circumstances, receives the money of another on the faith of an untrue 
representation that he has dealt with and received the check from the person 
whose name is signed to it. The rule that a bank should know the signatures of 
its customers is not available to one who represents to the bank that he holds in 
his hand the check of the customer, without having taken precautions to ascertain 
the identity of the person with whom he was dealing.” 


57. People’s Bank v. Franklin Bank, 88 Tenn. 299, 12 S. W. Rep. 716. 
58, Ellis & Morton v. Ohio Life Ins. & Trust Co., 4 Ohio St. 628. 
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protect the bank from liability, where it turns out that the drawer’s 
signature was not genuine. At least, it has been held that a bank, which 
cashed a draft on another bank, for one who was introduced to the bank 
by a reputable person, was not guilty of negligence in failing to make 
further inquiry as to the identity of the party presenting the draft, and 
was not liable to the drawee upon its being discovered, after the payment 
of the draft by the drawee, that the signature was a forgery.®® 

In a case where both parties were guilty of negligence, the collecting 
bank in taking the check from a stranger without identification and the 
drawee in having no copy of the drawer’s signature on file, it was held 
that the drawee could not recover upon discovering that the drawer’s 
signature was forged.®® 

Where a drawee bank paid a check, payable to bearer, the drawer’s 
signature thereon being a forgery, it was held that the bank could not 
recover the amount from a remote indorser, who had cashed the check 
for a stranger without requiring his identification.®1 And where a 
bank, which first cashed a forged check, was negligent in so doing it was 
held that the negligence could not be imputed to a subsequent innocent 
holder of the check, so as to render him liable to the drawee bank, from 
which he obtained payment.®? 


59. Moody v. First Nat. Bank, 19 Tex. Civ. App. 278. In this case a draft 
for the sum of $1,000 drawn on Moody & Co., of Galveston, Texas, and payable 
to the order of C. W. Calhoun, was presented at the First National Bank of Waco 
by one who falsely represented himself to be the payee. The holder of the 
draft was introduced at the bank by a responsible person known to the bank, 
but he had represented to the introducer that he was a merchant seeking to 
locate in Waco and had deceived him into believing that he was really the payee 
named in the draft. The Waco bank cashed the draft and forwarded it to a bank 
in Galveston by which it was collected from the drawee. It was later discovered 
that the signature of the drawer on the draft was a forgery, but this discovery 
was not made until several days after the draft had been paid. It was held 
that, under the circumstances of this case, Moody & Co. was not entitled to 
recover from the Waco bank. The court said that there was no suspicious fact or 
circumstance connected with the purchase of the draft that would excite suspicion 
as to the genuineness of the drawer’s signature. The introduction of the holder 
to the bank by a responsible party was calculated to impress the bank with the 
belief that it could safely engage in business transactions with the person it 
supposed to be Calhoun. This was the usual means of identification of parties 
who presented paper for payment, and it could not be said, because the bank did 
not take further steps toward the identification of Calhoun and did not make 
further inquiry into the genuineness of the signature of the drawer, that it had 
failed to exercise proper care and diligence in these matters. 


60. Bank of Williamson v. McDowell County Bank, 66 W. Va. 545, 66 S. E. 
Rep. 761. 


61. Farmers’ & Merchants’ Bank v. Bank of Rutherford, 115 Tenn. 64, 88 
S. W. Rep. 939. 


62. First Nat. Bank v. Marshalltown Bank, 107 Ia. 327, 77 N. W. Rep. 1045. 
(To be continued ) 
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INSURANCE COMPANY NOT LIABLE ON 
BLANKET FORGERY POLICY 


Fletcher Savings & Trust Co. v. Fidelity & Deposit Co. of Maryland, 
Appellate Court of Indiana, 149 N. E. Rep. 105 


A bankers’ blanket forgery and alteration policy insuring a bank 
against losses through the payment by the bank of any note payable 
at the bank ‘‘upon which the name of any indorser shall have been 
forged’’ does not cover a loss sustained by the bank as a result of 
making a loan upon promissory notes, secured by a forged guaranty. 

The loan in question was made to a corporation upon notes signed 
in the name of the corporation. Before the money was advanced, an 
officer of the company delivered to the bank a writing purporting to 
be signed by Henkel, another officer and a man of financial respon- 
sibility, which writing recited that Henkel would be responsible for 
all debts owing from the corporation to the bank and renewals thereof. 
Henkel’s signature turned out to be a forgery and the money which 
was advanced on the corporation’s notes was lost. It was held, as 
stated, that the loss was not covered -by the policy. 


Action by the Fletcher Savings & Trust Co. against the Fidelity & 
Deposit Co. of Maryland. From a judgment sustaining a demurrer, 
plaintiff appeals. Affirmed. 

Miller, Dailey & Thompson, A. L. Rabb, Thos. D. Stevenson and 
Perry E. O’Neal, all of Indianapolis, and 8S. C. Kivett, of Martinsville, 
for appellant. : 

Kane & Blain and Robt. Hollowell, Jr., all of Indianapolis, for ap- 
pellee. 


MeMAHAN, J.—This action was brought by appellant to recover on 
a bankers’ blanket forgery and alteration policy of insurance. The com- 
plaint was in two paragraphs. A demurrer to each paragraph having 
been sustained, appellant appeals. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 558. 
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The first paragraph of complaint alleged in substance that on No- 
vember 15, 1921, appellee issued to appellant a policy of insurance, 
whereby appellee agreed to indemnify appellant against direct loss which 
might be sustained by appellant under the terms of such policy. The 
policy is made a part of the complaint, and by its terms appellee agreed 
to indemnify appellant against loss, not exceeding $25,000, which it 
might sustain through payment by appellant: 


‘‘A. Of any check, certified check, or draft drawn upon the insured 
bank, or of any promissory note or domestic trade acceptance or bank 
acceptance payable at the insured bank, and upon which there shall have 
been forged as the drawer, maker, or acceptor thereof, the signature of 
a depositor or that of any person whose signature such depositor has in- 
structed the insured bank to recognize, and/or 

‘*B. Of any check, certified check or draft drawn upon the insured 
bank, or of any promissory note, domestic trade acceptance or bank 
aeceptance payable at the insured bank, or of any certificate of deposit 
issued, or of any acceptance made, by the insured bank which shall have 
been raised or altered in any respect, or upon which the name of any 
indorser shall have been forged.’’ 


That while said policy was in force, the Mutual Printing & Litho- 
graphing Co. applied to appellant to extend certain credit to it on 
promissory notes to be executed by said company to appellant. That 
B. G. Saltzgaber and W. E. Henkel had been and then were officers and 
stockholders of said company, said Henkel then being a man of large 
means and abundantly responsible for any obligation incurred by him 
up to $100,000. That appellant refused to extend any credit to said 
company unless and until said Henkel should become indorser of such 
notes as should be executed by said company to appellant. That there- 
after Saltzgaber presented to appellant a written instrument purport- 
ing to have been signed by Saltzgaber and Henkel, and reading as follows: 

‘‘Tndianapolis, Indiana. February 8, 1922. 

“‘T hereby become surety for the payment of all present or future 
obligations and indebtedness, and the renewals and extensions thereof, 
now owing or hereafter incurred by the Mutual Printing & Lithograph- 
ing Co. to Fletcher Savings & Trust Co. of Indianapolis, and as such 
surety I agree to pay such respective obligations, debts, renewals and ex- 
tensions according to their terms. On written notice from me to said 


bank to that effect, I shall not be liable for obligations thereafter in- 
eurred. B. G. Saltzgaber, W. E. Henkel.’’ 


That when Saltzgaber presented said instrument to appellant he rep- 
resented that it had been executed by Henkel, and appellant believing 
it had been executed by Henkel, took and accepted from said company 
certain promissory notes, and that it paid to said company the total of 
$39,000, which amount was subsequently reduced to $38,000 by reason 
of a certain payment. 
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That during all the time herein referred to and for many years prior 
thereto there has existed continuously an established, uniform, wide- 
spread, general and notorious custom and usage in the banking and 
trust company business in the city of Indianapolis, and elsewhere 
throughout the state of Indiana, that the word ‘‘indorser’’ signified and 
included all persons who indorsed a promissory note on the note itself, 
and also signified and included all persons who, by a separate written 
instrument, agreed to pay the present or future obligations and in- 
debtedness of another; that the plaintiff and defendant in making the 
said insurance contract contracted with reference to and in view of said 
custom, usage and practice, and that the same entered into and became 
a part of said insurance policy, and that said insurance policy was 
executed by the parties thereto with full knowledge on the part of each 
of said custom, usage and practice, and with the intent and purpose that 
such custom, usage and practice should apply to and become a part of 
said insurance policy; that the word ‘‘indorser’’ used in said insur- 
ance policy was used with reference to said custom, usage and practice, 
and with the intent on the part of both parties hereto that it should and 
did include not merely a forged indorsement on a note itself, but any 
forged signature of any person who by a separate written instrument 
agreed to pay the obligation of another. 

That during all the times hereinbefore referred to and for many 
years prior thereto there had existed continuously an established, uni- 
form, widespread, universal, general and notorious custom, usage and 
practice in the banking and trust company business in the city of In- 
dianapolis, and elsewhere throughout the state of Indiana, of which de- 
fendant had full knowledge and notice at the time it executed the policy 
sued on, that banks and trust companies, when they desire to procure 
the indorsement of a particular person on the promissory notes of a cor- 
poration which are often to be renewed in whole or in part, would, in- 
stead of procuring such indorsement on each note as executed, procure 
from said proposed indorser a general agreement that he would become 
liable for the payment of all present or future obligations and indebted- 
ness and the renewals and extensions thereof, and an agreement from 
such prospective indorser to pay such respective obligations; that the 
plaintiff and defendant, in making said insurance contract, contracted 
with reference to and in view of said custom, usage and practice, and 
that the same entered into and became a part of said contract and in- 
surance policy, and that said contract and insurance policy was executed 
by the parties thereto with full knowledge on each of their parts of said 
custom, usage and practice, and with the intent and purpose that such 
custom, usage and practice should apply to and become a part of said 
contract and insurance policy, and that an agreement of the character 
above referred to, whereby “dane to become surety for the 

‘ 


D220 
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payment of all present and future obligations and indebtedness of said 
Mutual Printing & Lithographing Co., and as such surety agreed to pay 
such respective obligations, was, within the contemplation of the parties, 
an indorsement of each of such promissory notes; that the plaintiff 
heretofore had for many years prior to the execution of the policy sued 
on followed such custom, usage and practice, and that the defendant had 
full knowledge and notice of such fact at the time it executed said 
policy of insurance; that Saltzgaber is dead; that Henkel did not sign 
said instrument, his signature thereto being a forgery; that the litho- 
graphing company is insolvent and in the hands of a receiver; that ap- 
pellant will not receive from the estate of Saltzgaber and from the i.:ho- 
graphing company a sum in excess of $4,000, and that the total loss to ap- 
pellant on account of said forged instrument will be in excess of $34,000 ; 
that appellant did not learn of said forgery until after said money had 
all been paid to said company; that appellant believed the apparent 
signature of Henkel was his genuine signature, and that it would not 
have paid said money to said company if it had not believed Henkel’s 
signature was genuine. That proof of loss was made as required by the 
terms of the policy, and demanding judgment. 

The second paragraph, after alleging the execution of the policy of 
insurance, is in substance the same as the first, except it omits the al- 
legations concerning the custom and understanding as to the use and 
meaning of the word ‘‘indorser,’’ and, in lieu thereof, alleges that, while 
the policy was in force, appellant paid to the lithographing company 
more than $37,000 in payment of certain written promises purporting 
to have been executed by said company, Saltzgaber, and Henkel, by the 
terms of which they promised to pay appellant at its bank a fixed sum of 
money. That said written promises to pay consisted of five separate in- 
struments, all of which are set out and all of which are alleged to have 
constituted a single transaction. The first of said instruments is the 
written promise purporting to have been signed by Henkel. The other 
four are promissory notes aggregating $39,000, executed by the litho- 
graphing company to appellant, each having on its face the words, 
‘‘eustomer’s loans.’’ 

Appellant, in discussing the first paragraph of complaint, recognizes 
and treats the several payments of money to the lithographing company 
as loans. The second paragraph alleged that the money was ‘‘paid’’ to 
the lithographing company on the execution of certain notes, designated 
as ‘‘eustomer’s loans.’’ In discussing the sufficiency of this paragraph 
appellant makes no claim that the money paid to the lithographing com- 
pany was anything other than a loan, and we are of the opinion that 
each paragraph clearly shows a loan of money to the company. We will 
therefore treat the transaction as a loan. 

Henkel’s name does not appear on any of the notes executed by the 
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lithographing company and which were given for the money loaned to 
that company. The only instrument purporting to have been signed by 
him and on the strength of which the loans were made is the forged in- 
strument hereinbefore set out. 

Appellant has assumed that the loans to the lithographing company 
alleged in the complaint are covered by the policy of insurance, and had 
devoted the whole of its discussion to the propositions: (1) That the 
name of Henkel must be construed as being written upon each of the 
notes given by the lithographing company; and (2) that he was an ap- 
parent indorser of each of said notes. Having reached the conclusion that 
the transaction as alleged in the complaint is not covered by the policy of 
insurance, it is not necessary for us to determine whether the name of 
Henkel to the collateral agreement is to be considered as if it had been 
on each of the several notes, or whether, if his signature had been 
genuine, he would in law have been an indorser on the several notes. 

Concededly, the policy extended insurance against forgery only under 
the conditions and within the limitations stated in the policy. The only 
provisions of the policy necessary for us to consider are those heretofore 
set out and designated A and B. Clause A covers checks and drafts 
drawn upon appellant, and notes, trade and bank acceptances payable 
at appellant’s bank. Not only must the instrument named be drawn 
upon or payable at appellant’s bank, but the signature of a depositor in 
appellant’s bank, or the signature of some person whose signature such 
depositor has authorized appellant to recognize must have been forged 
as the drawer, maker or acceptor of the instrument. A note, in order to 
come within this clause, must be made payable at the insured bank, the 
person whose name appears thereon as maker must be a depositor in the 
insured bank, and his name, or that of his authorized agent must be a 
forgery. If a note made payable at appellant’s bank, purporting to be 
signed by a depositor, should when due be presented to appellant bank 
for payment, and it should pay such note, as it would have a right to do 
without further orders (Bedford Bank v. Acoam, 125 Ind. 584, 25 N. E. 
713, 9 L. R. A. 560, 21 Am. St. Rep. 258), if the signature of the maker 
was genuine, and charge the amount so paid against the deposit of the 
alleged maker, and it should develop that the signature of the depositor 
to the alleged note was a forgery, appellant under clause A could re- 
cover the amount so paid up to the amount of the policy. If the signa- 
ture of such maker was genuine, but the amount of the note had been 
raised or altered in any respect, or, if the name of any indorser upon 
said note had been forged, the loss if any would be covered by clause B. 
The policy clearly was intended to cover, among other things, losses on 
account of the payment of a note which under the law appellant would 
be justified in paying if the alleged maker were a depositor in appellant 
bank, and if his name, or that of some indorser thereon were not forged, 
or the note not raised or altered so as to subject the bank to a loss. 
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The policy covers loss ‘‘sustained through the payment by’ the in- 
sured bank . . . of any promissory note’’ described in the policy. 
It does not purport to and does not cover losses on account of money 
loaned under the facts of the instant case. This being true, there was no 
error in the action of the court in sustaining the demurrer to each para- 
graph of complaint. In order for appellant’s contention to prevail we 
would have to read something into the policy and extend the plain terms 
thereof. This we cannot do. 

Judgment affirmed. 


BANK NOT LIABLE FOR BONDS STOLEN FROM 
SAFE DEPOSIT BOX 


Morgan v. Citizens’ Bank of Spring Hope, Supreme Court of North 
Carolina, 129 S. E. Rep. 585 


The plaintiff rented from the defendant a safe deposit box in 
which he placed a number of Liberty Bonds. Burglars, by the use 
of high explosives, blew off the steel door to the vault containing the 
boxes, opened the boxes by the use of a sledge hammer, punch and 
eold chisel and stole the contents, including the plaintiff’s bonds. 
It appeared that the bank’s vault and equipment were of standard 
make and the same as those used by banks in other towns of similar 
size. It was held that the bank’s responsibility was that of a bailee 
only and not an insurer, that it was required merely to use ordinary 
care and diligence in safeguarding the bonds and that it was not 
responsible for the loss. 

It was also held that an allegation in the complaint to the effect 
that the plaintiff was induced to rent the box by an advertisement 
stating that the bank carried burglar insurance and that valuables 
deposited in the boxes would be protected by such insurance was not 
an allegation of a special contract between the bank and the plaintiff 
under which the latter agreed to assume liability as an insurer. 


Suit by C. D. Morgan against the Citizens’ Bank of Spring Hope. 
From a judgment of non-suit, plaintiff appeals. Affirmed. 

Action to recover of defendant the value of certain unregistered 
Liberty Loan bonds, owned by plaintiff, and placed by him in a safety 
deposit box, rented from defendant, for the safekeeping of valuable 
papers and securities. Said safety deposit box was one of many similar 
boxes, placed and kept in the vault, in defendant’s bank building, and 
rented to its customers. On November 6, 1920, plaintiff called at defend- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 558. 
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ant’s bank, and then and there demanded the delivery to him of said 
bonds. Defendant failed to deliver same to plaintiff in accordance with 
said demand, and has since failed to deliver said bonds to plaintiff. In 
his complaint, plaintiff alleges that said bonds were lost, destroyed or 
taken from defendant’s bank, on November 5, 1920, as ‘‘the result of de- 
fendant’s carelessness, negligence, imprudence and incautiousness in 
protecting, keeping and preserving said bonds.”’ 

The vault in defendant’s banking house, in which said safety deposit 
box was placed and kept, was entered during the night of November 5, 
1920, by burglars. Said burglars, by means of high explosives, blew 
open the steel door of said vault, and violently and forcibly broke open 
various of the safety deposit boxes therein, and took and removed there- 
from the contents of said safety deposit boxes. Each of said safety de- 
posit boxes was provided with a lock, the key to which was delivered to 
the customer at time the said box was rented to him. The locks of all 
said safety deposit boxes, however, were controlled by a master key 
which was retained by defendant. The key to each box was retained by 
the individual customer to whom same was rented. No safety deposit 
box could be unlocked and opened without the use of both the individual 
key, which was in the possession of the customer, and the master key, 
which was in possession of defendant. Defendant did not know, and 
had no means of knowing, the contents of the several safety deposit 
boxes in the said vault. As a result of the burglary, many valuable 
papers and securities were stolen from said safety deposit boxes by the 
burglars, none of which have been recovered by defendant. Defendant, 
in its answer, expressly denied that it was negligent with respect to said 
safety deposit boxes or with respect to the contents of the same; it denied 
that the said burglary was the result of any negligence on its part, and 
expressly alleged that its bank building was equipped with‘‘ standard 
modern steel and concrete vaults and with all other reasonable, approved 
and accepted devices and equipment to assure safety from fire and to 
protect, as far as might be, from theft and burglary’’; that the safety 
deposit boxes provided for its customers were placed inside ‘‘its steel- 
doored, concrete, safety-locked vault’’; and that ‘‘on the night of Novem- 
ber 5, 1920, the defendant’s bank vault, safes and doors, having all been 
theretofore securely locked and bolted with combination safety locks, 
burglars, apparently professionals and highly skilled in the use of high 
explosives, with dynamite, nitroglycerine, T. N. T. or some other power- 
ful explosives, blew out the heavy steel door of the bank’s vault and 
effected an entrance thereto; that they then violently. and forcibly broke 
open various of the safety deposit boxes’’ and stole the contents of same. 

At close of evidence offered by plaintiff, defendant moved for judg- 
ment as of non-suit. This motion was denied, and defendant excepted. 
Defendant then offered evidence. At the close of all the evidence, de- 
fendant renewed its motion for judgment as of non-suit. Motion allowed. 
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From judgment in accordance with said motion, plaintiff appealed. The 
only asignment of error is based upon the judgment as of non-suit. 

I. T. Valentine, of Spring Hope, and E. B. Grantham, of Rocky 
Mount, for appellant. 

Spruill & Spruill, of Rocky Mount, Finch & Vaughan, of Nashville, 
and O. B. Moss, of Spring Hope, for appellee. 


CONNOR, J.—Plaintiff insists that there was error in allowing de- 
fendant’s motion for judgment as of non-suit, and in rendering judg- 
ment in accordance with said motion, for the reason: First, that there 
was evidence of a special contract between plaintiff and defendant, by 
virtue of which defendant became responsible as an insurer for the safe- 
keeping and return of said bonds; second, that the relationship of plain- 
tiff and defendant, with respect to said bonds was that of bailor and 
bailee; and that, as the evidence tended to show that the bonds, the 
property of plaintiff, were delivered by him into the possession of de- 
fendant, under a contract of bailment, and that defendant had failed to 
return them to plaintiff, upon his demand, the burden was upon defend- 
ant to establish by evidence facts which, under the law, relieved him of 
liability for the return of the bonds or for damages for failure to return 
same. 

The decided weight of authority is to the effect that the relationship 
between a bank and its customer, resulting from the rental by the former 
to the latter of a safety deposit box, with respect to the contents of said 
box, placed therein for safekeeping, is that of bailor and bailee, the bail- 
ment being for hire or mutual benefit. Trustees of Elon College v. Elon 
Banking & Trust Co., 182 N. C. 298, 109 8. E. 6,17 A. L. R. 1205. The 
fact that the safety deposit box can be unlocked and opened, and access 
had to its contents, only by the joint action of the customer, who has 
possession of the individual key, and of the bank, which has possession 
of the master key, does not affect the character of the relationship. The 
ownership of the property deposited in the safety deposit box remains 
in the customer. Under the contract, it must be kept in the place 
designated and agreed upon by the parties, to which access can be had 
only by their joint action. The place in which the property shall be 
kept is not to be determined solely by the bank. This is the only element 
of the contract which seems to differentiate it from a pure bailment as 
defined by the text writers and approved by judicial decisions. Hale on 
Bailments; Dobie on Bailments; 3 R. C. L. 72; 6 C. J. 1084. This ele- 
ment is not sufficient to affect the relationship between the parties, and 
it must be held, ‘both upon authority and upon principle, that the re- 
lationship between the parties to this action, with respect to the bonds, 
was that of bailor and bailee, for mutual benefit. Cussen v. Southern 
Calfornia Savings Bank, 133 Ca. 534, 65 P. 1099, 85 Am. St. Rep. 221; 
Reading Trust Co. v. Thompson, 254 Pa. 333, 98 A. 953; Safe Deposit Co. 
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v. Pollock, 85 Pa. 391, 27 Am. Rep. 660; National Safe Deposit Co. v. 
Stead, 250 Ill. 584, 95 N. E. 973, Ann. Cas. 1912B, 480; Young v. Bank, 
150 Tenn. 451, 265 8. W. 681; Trainer v. Saunders, 270 Pa. 451, 113 
A. 681, 19 A. L. R. 861. 

The interesting suggestion is made by counsel for defendant, in their 
brief, that the relationship between a lessor bank and a lessee customer, 
with respect to a safety deposit box, on principle, is that of landlord and 
tenant, and that the bank’s possession of the contents of the box is an- 
alogous to the possession which a landlord has of the contents of the 
house which he has rented to his tenant. It is conceded that the greater 
weight of authority sustains the proposition that the relationship is that 
of bailor and bailee. Under a contract by which the relationship of 
landlord and tenant is established, both title to and possession of the 
subject matter of the contract is transferred to the tenant, during the 
term of the lease: During said term, the landlord has no rights or duties 
as between himself and his tenant with respect to the property leased. 
The contract between the bank and its customers does not affect the title 
to the property, which remains in the customer, but does result in the 
transfer of possession to the bank. The suggestion is interesting but 
not persuasive. ‘See, however, Dobie on Bailments, p. 166. 

It was the duty of defendant, as bailee of the bonds, delivered to it 
by plaintiff, under a contract of bailment, for the mutual benefit of the 
parties, to use ordinary care and diligence in safeguarding the bonds, 
the property of plaintiff, bailor, and to return same to plaintiff, upon 
his demand. If it failed to return the bonds, and such failure was the 
result of a breach of duty imposed by law by reason of the relationship, 
growing out of the contract of bailment, it is answerable to plaintiff in 
damages. If its failure to return the bonds, however, was not due to 
breach of such duty, i. e., negligence, it is not liable to plaintiff for the 
loss of said bonds, for the law does not hold defendant, as a bailee, liable 
as an insurer. 3 R. C. L. 96. It is liable only for loss resulting from 
its failure to exercise the care required by law of a bailee with respect to 
the property bailed. 

In Beck v. Wilkins, 179 N. C. 231, 102 S. E. 313,9 A. L. R. 554, 
Clark, C. J., says: 


‘“‘The defendant, as bailee, assumed liability of ordinary care for 
the safekeeping and the return of the machine to the bailor in good con- 
dition. The bailee did not assume liability as insurer, and therefore 
did not become liable for the non-return of the property in good con- 
dition, if he observed the ordinary care devolved upon him by reason of 
the bailment.’’ : 


In Hanes v. Shapiro, 168 N. C. 24, 84S. E. 33, Justice Walker says: 


‘‘The parties may enlarge or diminish their liability by special con- 
tract, provided, first, that the contract is not in violation of law or against 
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public policy; second, that the liability of the bailee is not to be en- 
larged or restricted by words of doubtful import, and third, that the 
bailee must exercise perfect good faith at all times.’’ 


If the bailor seeks to hold bailee liable as an insurer, under a special 
contract, he must both allege and prove the special contract. In his 
complaint, plaintiff alleges that he was— 


““induced to rent the said safety deposit box and to deposit or place 
therein the said Liberty Loan bonds by the advertisement and repre- 
sentations of defendant bank that it carried burglary insurance and that 
any valuables deposited in said safety deposit box would be protected by 
said burglary insurance.’’ 


This is the only reference in the complaint to insurance against 
burglary. It is not an allegation of a special contract by which defend- 
ant assumed liability as an insurer of the contents of the safety deposit 
box or became responsible for their return. In Sams v. Cochran, 188 
N. C. 731, 125 8. E. 626, there was both allegation and proof of a special 
contract. 

Even if it be conceded that, under the rule uniformly enforced by 
this court for the consideration of evidence upon a motion to non-suit, 
there was evidence of a special contract made with plaintiff by the 
cashier of defendant, and that defendant was bound by said contract, 
there was no error in allowing the motion for non-suit, upon the ground 
first insisted upon by plaintiff, for it is elementary that there must be 
allegation as well as proof to sustain a cause of action. Green v. Biggs, 
167 N. C. 417, 83 8S. E. 553; Talley v. Harriss Granite Quarries Co., 174 | 
N. C. 445, 93 S. E. 995. 

Plaintiff’s assignment of error must, therefore, be considered upon 
the basis of defendant’s liability to plaintiff for the bonds, as a bailee 
for him, without any additional liability because of a special contract. 
When the plaintiff rested, there was evidence from which the jury could 
find (1) that there was a contract of bailment between plaintiff and 
defendant, with respect to the bonds; (2) that the bonds had been de- 
livered to defendant by plaintiff, under this contract; (3) that defendant 
had failed to return the bonds to plaintiff upon his demand for such 
return. This evidence made a prima facie ease for plaintiff, for al- 
though plaintiff could not recover of defendant the value of the bonds, 
without a finding by the jury that defendant’s failure to return the 
bonds was the result of negligence on the part of defendant, as alleged 
by plaintiff, the facts which the evidence tended to establish, with the 
permissible inferences which the jury might make from these facts, were 
sufficient to establish negligence. There was no error therefore in re- 
fusing defendant’s motion at the close of the plaintff’s evidence for 
judgment of non-suit. 
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The burden of proof, however, did not shift to defendant. This re- 
mained with the plaintiff. The evidence, making a prima facie case for 
plaintiff, was sufficient to take the case to the jury with the burden of 
the issue still upon plaintiff. Defendant had the option to take the risk 
of an adverse verdict, or to offer evidence to rebut the prima facie case 
for the plaintiff. Hunt v. Eure, 189 N. C. 482, 127 S..E. 593, and cases 
there cited and reviewed by Justice Varser. Defendant exercised the 
option by offering evidence. At the close of all the evidence, it renewed 
its motion for judgment of non-suit (C. S. § 567), contending that the 
prima facie case for plaintiff had been rebutted by evidence which was 
uncontradicted. 

Upon all the evidence, it appears that the bonds were stolen by 
burglars from the safety deposit box in which they had been deposited, 
during the night of November 5, 1920; that the said box at the time the 
bonds were stolen was inside the vault, in defendant’s bank building; 
that the steel door to the vault had been blown open by the use of high 
explosives; that the safety deposit boxes had been opened by the use of 
a sledge hammer and punch, and a cold chisel ; that the jacket or envelope 
in which the bonds had been placed was found, but the bonds were 
missing. 

There was also evidence that the equipment used by defendant was 
of recognized, standard make, and reasonably safe, in the opinion of 
expert bankers; that said equipment was the same used by banks in towns 
of like population as Spring Hope; that the safety deposit boxes of de- 
fendant were of standard make and similar to those used in banks located 
in larger towns. 

There was no evidence to the contrary. The facts established by all 
the evidence are undisputed. The inference of negligence arising from 
the failure to return the bonds upon plaintiff’s demand is rebutted. The 
only inference to be drawn from all the undisputed evidence is that the 
failure to return the bonds was due to the burglary, and that said 
burglary was not the result of the negligence of defendant. Hinnant v. 
Power Co., 187 N. C. 288, 121 S. E. 540. Justice Clarkson, writing the 
opinion for the court in that case, approves the principle that, where the 
facts are undisputed, and but a single inference can be drawn from them, 
it is the exclusive duty of the court to determine whether a loss or in- 
jury is the result of negligence. 

No facts can be found from the evidence in the record, and no in- 
ference can be drawn from the facts established by the undisputed evi- 
dence, upon which the court could hold, as a matter of law, that de- 
fendant’s failure to return the bonds, deposited with it as bailee, was due 
to its failure to exercise ordinary care for the safekeeping of the contents 
of the safety deposit box, in which, under the evidence, plaintiff’s bonds 
were on deposit on the night of November 5, 1920, when same were 
stolen by burglars, who entered said vault after blowing the steel door 
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open by high explosives, and who then broke into the safety deposit box 
by the use of a sledge hammer and cold chisel. The judgment based 
upon motion for non-suit, which was allowed at the close of all the evi- 
dence, is affirmed. 


WHEN INTEREST BEGINS TO RUN 


Knight v. Barnwell, Supreme Court of New Jersey, 130 Atl. Rep. 736 


Where a note payable on demand makes no provision for interest, 
interest will be allowed thereon at the legal rate from the time when 
payment is demanded. 


Action by Fred W. Knight against George W. Barnwell. Judgment 
for plaintiff, and defendant appeals. Reversed and rendered. 

Walter Carson, of Camden, for appellant. 

Thomas P. Curley, of Camden, for appellee. 


PER CURIAM.—This ease was tried in the district court of Camden 
by the court without a jury, and resulted in judgment for plaintiff for 
$500 and costs. 

The action was upon a promissory demand note in the amount of 
$400, without any mention of interest, made by defendant to plaintiff 
under date of May 23, 1921. No evidence of demand for payment of 
note prior to bringing of action was introduced. At close of plaintiff’s 
ease the defendant admitted liability for the principal of the note, with 
interest from time the suit was brought, together with costs, contending 
that demand was necessary to start the running of interest. The court 
held that interest was to be computed from the date of the note, regard- 
less of demand for payment. 


‘*When an instrument provides for interest, it runs from the date; 
that, where no interest is reserved, interest runs from the date of ma- 
turity at the legal rate; that interest on a demand note runs from the 
time of demand. Interest after maturity or from demand is by way of 
damages.’’ Jacobs v. Murray, 1 W. W. Harr. (Del.) 209, 113 A. 803. 


There is no default on a demand note until refusal of payment after 
demand of payment. Adams v. Adams, 55 N. J. Eq. 42, 35 A. 827. 

The defendant, however, properly contends that there was an error 
in the computation of interest, as allowed from the date of note. We 
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think the judgment should be reversed in that respect and entered for 
the amount of the note, with interest for the sum of $6.44, being the 
amount due from the date of suit. We think also the defendant is en- 
titled to the costs of this appeal, since he was obliged to resort to this 
court to correct a perfectly obvious error, which might have been cor- 
rected by consent of the parties. 

The material facts not being in dispute, judgment will be reversed, 
but a correct judgment may be entered in this court for the plaintiff for 
the amount thus adjusted. L. 1910, p. 236. 

For that purpose the judgment will be reversed. 


BANK NOT SUBJECT TO ASSESSMENT FOR 
BENEFIT OF DEPOSIT GUARANTY FUND 


Love, State Superintendent of Banks, v. Citizens’ Bank & Trust Co. of 
Marks, Supreme Court of Mississippi, 105 So. Rep. 484 


Funds of a county on deposit in the plaintiff bank were secured 
by a bond on which a banking corporation was surety. It was held 
that although the banking corporation had no authority to become 
liable as surety on such a bond, the funds were ‘‘otherwise secured”’ 
so that under the statutes of Mississippi, they were not guaranteed by 
the state guaranty fund and the bank was not liable to assessment 
thereon as ‘‘guaranteed deposits’’ for the benefit of such fund. 


Mandamus by the Citizens’ Bank & Trust Co. of Marks against J. 8. 
Love, State Superintendent of Banks. From an adverse judgment, de- 
fendant appeals. Affirmed. 

Flowers & Brown, of Jackson, for appellant. 

L. F. Easterling, of Jackson, for appellee. 


ANDERSON, J.—Appellee, Citizens’ Bank & Trust Co. of Marks, 
filed its petition for a writ of mandamus against appellant, the State 
Banking Department, to recover an alleged overpayment of assessments 
against appellee for the years 1920 and 1921 for the benefit of the state 
bank guaranty fund. The petition was amended. There was a de- 
murrer to the amended petition which was overruled by the court, and 
the appellant declining to plead further a final judgment was entered 
ordering a writ of mandamus to issue fixing the amount of recovery at 
$669.67. From that judgment, the appellant prosecutes this appeal. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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The case made by appellant’s petition for mandamus is simply this: 
The appellee qualified (if it could so qualify under the facts to be stated) 
as county depository of the public funds of Quitman county for the years 
1920 and 1921. The statute governing such matters was complied with 
in every respect, except, it is claimed by appellant, that the surety which 
signed appellee’s bond as such depository had no authority under the 
law to become such surety. The surety was Planters’ Bank of Clarks- 
dale, a banking corporation in this state. Appellant conceiving that the 
Planters’ Bank under the law had no right to become such surety de- 
clined in making the assessments for the benefit of the state bank guar- 
anty fund for 1920 and 1921 to recognize appellee as the county de- 
pository of Quitman county for the years mentioned. 

Section 35, e. 207, Laws of 1916 (Hemingway’s Code, § 3593), 
amended by section 35, ce. 165, Laws of 1918 (Hemingway’s Supplement, 
§ 3593), provides, among other things, that the banking department 
shall assess against ‘‘the average guaranteed deposits, less capital and 
surplus, of each bank’’ one-twentieth of 1 per cent. provided not more 
than five such assessments shall be made in any one calendar year. 

Section 38, ec. 207, Laws of 1916 (Hemingway’s Code, § 3596), pro- 
vides, among other things, that all deposits ‘‘not otherwise secured”’ 
and all cashiers checks, certified checks, or sight exchange issued by 
banks operating under the laws of this state shall be guaranteed by the 
state bank guaranty fund. 

Appellees’ petition alleged that the bond it gave Quitman county 
for the years 1920 and 1921 was perfectly solvent; that the Planters’ 
Bank, the surety thereon, was amply solvent at that time and in addi- 
tion that the Planters’ Bank was indemnified against loss by being such 
surety by means of a private bond executed by P. M. B. Self and others; 
that this pirvate bond was perfectly solvent and sufficient to cover the 
amount of said public funds so carried by appellee, and under the law 
would have inured to the benefit of Quitman county. And that therefore 
the amount of such public funds should have been deducted from ap- 
pellees’ deposits in making the assessments for the benefit of the state 
bank guaranty fund; that appellant declined to make such deduction on 
the ground that appellee was not a legal depository because its surety 
on its depository bond was not authorized by law to become such. There- 
upon assessments were made by appellant against said county funds as 
not being otherwise secured, which assessments were paid under protest 
by appellee, and this action brought to recover the same back. 

The question in the case is whether or not, under the above statutes, 
the public funds of Quitman county held by appellee during the years 
1920 and 1921 were ‘‘otherwise secured.”’ 

We think the question was settled in the affirmative by Perkins v. 
State, 180 Miss. 512, 94 So. 460. It was held in that case that although 
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the bond executed by the depository was unauthorized by law, and that 
although thereby the bank in question was not a legal depository, never- 
theless the public funds were secured by such bond, that the principal 
and the sureties thereon were liable therefor and would not be heard to 
say in a suit on the bond for any loss of public funds that the depository 
was not a legal one. It is true the court held in that case that the funds 
there involved were also secured by the statutory lien, provided by sec- 
tion 3485, Code of 1906 (section 2823, Hemingway’s Code), and that the 
city whose funds were involved had the right to resort to either the de- 
pository bond or the enforcement of such lien under the statute. It was 
however plainly held that the unauthorized bond in that case was se- 
curity for the funds. Being security for the funds, they were otherwise 
secured than by the state bank guaranty fund. 
Affirmed. 


PAYMENT OF CHECK SIGNED IN DEPOSITOR’S 
NAME BY AGENT 


Boney v. Bank of Rose Hill, Supreme Court of North Carolina, 129 
S. E. Rep. 583 


In an action by a depositor to recover the amount claimed by him 
to be on deposit, where the bank shows that it has paid checks signed 
in the name of the depositor by an agent, it is incumbent upon the 
bank to show that the controverted checks were proper charges 
against the depositor’s account. 


Action by Harvey Boney against the Bank of Rose Hill. From a 
judgment for plaintiff, defendant appeals. No error. 

During the year 1921 plaintiff was a depositor of defendant bank. 
From time to time he made deposits in and drew checks on said bank. 
These checks were paid by defendant and charged to plaintiff’s account. 
He alleges that the balance due him on said account was $2,841.50, that 
he has demanded of defendant payment of this sum, and that defendant 
has refused to pay. the same. Defendant denies that there is any sum 
due plaintiff as balance on his account. 

The controversy involves certain checks which defendant paid and 
charged to plaintiff’s account. These checks were signed, ‘‘ Harvey 
Boney, J. A. B.’’ Plaintiff contends that he did not sign or authorize 
any one else to sign these checks, and that defendant is not entitled to 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
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credit for same. Defendant contends that the sums paid for these 
checks were proper credit on its account with plaintiff. 

Plaintiff offered evidence tending to. sustain his contention. De- 
fendant offered no evidence. Upon the verdict, judgment was rendered 
that plaintiff recover of defendant the sum of $2,841.50, with interest 
from November 15, 1923, and costs. From this judgment, defendant 
appealed, assigning errors in the admission of testimony and in instruc- 
tions to the jury. 

O. B. Turner, of Rose Hill, and Ward & Ward, of Newbern, for ap- 
pellant. 


Stevens, Beasley & Stevens, of Warsaw, for appellee. 


PER CURIAM.—Statements of the account between plaintiff and de- 
fendant, furnished to plaintiff by defendant, were competent evidence 
upon the trial of the issue. Exceptions to the admission of such state- 
ments by defendant cannot be sustained. Defendant relied upon the 
checks which it had returned to plaintiff, with the statements, as credits 
on the account. Its exceptions to the admission of these checks as evi- 
dence must therefore be overruled. 

Assignments of error, based upon exceptions to instructions given the 
jury by the court in its charge, cannot be sustained. The burden of the 
issue was upon plaintiff, but, when he had offered evidence showing the 
amount of the deposits and the balance due after crediting defendant 
with checks which plaintiff admitted he had signed, it was incumbent 
on defendant to offer evidence that payments made on the checks in 
controversy were proper credits on the account. There was no error in 
charging the jury that, if they found the facts to be as testified and as 
shown by the evidence, they should answer the issue, ‘‘$2,841.50, with 
interest from November 15, 1923.’’ 

Since the docketing of this case in this court, upon appeal, defendant 
has moved for a new trial upon newly discovered evidence. We have 
examined the affidavits filed in support of this motion with care. The 
checks in controversy were signed in plaintiff’s name by J. A. Banner- 
man, at the time cashier of defendant bank. J. A. Bannerman there- 
after became incapacitated, physically and mentally, and died before the 
trial of the action. The newly discovered evidence, as set out in the 
affidavits, tends to show that Bannerman made deposits to plaintiff’s 
credit, in excess of the aggregate amount of the checks drawn by him in 
plaintiff’s name and charged to the account. It fails to show, however, 
any authority from plaintiff to Bannerman to sign his name to checks 
on his account; nor does it show any relationship between plaintiff and 
Bannerman with respect to this account from which such authority 
could be found by a jury. The fact alone that Bannerman deposited 
funds to plaintiff’s credit, notwithstanding the source of the funds, did 
not authorize him to check in plaintiff’s name on the account; nor did it 
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authorize defendant to pay said checks. It does not appear from the 
affidavits that, upon a new trial of the issue, the evidence relied upon 
by defendant would establish Bannerman’s authority to sign plaintiff’s 
name to checks on his individual account. Defendant’s situation with 
respect to these checks is unfortunate, but the evidence discovered since 
the trial is not such as to entitle defendant to a new trial under the rules 
of this court. Johnson v. Seaboard Air Line R. Co., 163 N. C. 454, 79 
S. E. 690, Ann. Cas. 1915B, 598; Manuel v. Southern R. Co., 125 S. E. 
114, 188 N. C. 559. The motion must be denied. 
There is no error. 


PURCHASER OF NOTE AT DISCOUNT A 
HOLDER IN DUE COURSE 


De Good v. Wildman, Supreme Court of Kansas, 239 Pac. Rep. 748 


The fact that the purchaser of a $1,562 note pays only $1,250 
for it is not alone sufficient to show that the purchaser was not a pur- 
chaser in good faith. 


Action by J. W. Dorsey De Good against J. S. Wildman. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

J. L. Finley, of St. Francis, and C. A. P. Falconer, of Atwood, for 
appellant. 


Leigh D. Dowling, of St. Francis, and W. S. Langmade, of Oberlin, 
for appellee. 


HARVEY, J.— This is an action upon a promissory note. It was 
tried to a jury, who made findings of fact and rendered a general verdict 
for plaintiff. The defendant has appealed. 

The questions mostly discussed in the brief are controverted ques- 
tions of fact. The note was made payable to the maker, and by him in- 
dorsed. The defendant denied, under oath, that he had indorsed the 
note. His testimony was that he signed the instrument but once, or at 
least he remembered signing it but once. His name was on the back of 
the note. There was evidence tending to show that this was his signa- 
ture, and also evidence tending to show that he wrote his name on the 
back at the time the note was made. A note made payable to the order 
of the maker is not complete until indorsed by him. R. 8, 52—1701. 
The controversy as to whether the defendant completed the note by in- 
dorsement was fairly submitted to the jury, and in answer to a special 
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question the jury found he had indorsed it, and this finding was ap- 
proved by the court. That ends the matter so far as this court is con- 
cerned. 

Defendant also alleged that he was induced to execute the note by 

fraud, that it was without consideration, and that it had been trans- 
ferred in violation of an agreement. These allegations were put in issue 
by the reply, and the court in his instructions told the jury if they 
found the note had been induced by fraud or transferred in violation of 
agreement, the burden of proof was then on the plaintiff to show he was 
a holder in due course. By the pleadings issues were joined as to 
whether or not plaintiff was holder in due course. The evidence on that 
matter was sharply conflicting, and in answer to special question the 
jury found for the plaintiff upon that issue. This finding was approved 
by the trial court, and the issue is settled as far as this court is con- 
cerned. : 
Appellant complains of some of the instructions given, and also the 
refusal to give instructions requested. We have carefully examined these 
complaints, and find no error. The instructions are much more lengthy 
than necessary, and contain considerable repetition, but as a whole they 
fairly state the issues and the rules of law applying thereto. 

The note was for $1,562. Plaintiff paid $1,250 for it. It is argued 
that this is an evidence that the plaintiff was not a purchaser in good 
faith. The fact that the note was purchased at a discount from its face 
would not alone be sufficient to show that the plaintiff was not a pur- 
chaser in good faith. It was simply one of the facts to be considered by 
the jury in connection with all the other evidence in the case bearing 
upon the question as to whether or not the plaintiff was a purchaser in 
good faith. 

Finding no error in the case, the judgment of the court below will be 
affirmed. 


BANK AND TRUST COMPANY AUTHORIZED TO 
ACT AS INSURANCE AGENT 


Saufley v. Lincoln Bank & Trust Co., Court of Appeals of Kentucky, 
275 S. W. Rep. 802 


Under the laws of Kentucky authorizing a trust company to act 
as agent or attorney for the transaction of any business, a combined 
bank and trust company possessing all the powers usually granted to 
trust companies is entitled to a license from the insurance commis- 
sioner authorizing it to act as insurance agent. 
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Suit by the Lincoln Bank & Trust Co. against S. M. Saufley, Insur- 
ance Commissioner of Kentucky. Decree for plaintiff, and defendant 
appeals. Affirmed. 

Frank E. Daugherty, Att. Gen., O’Rear, Fowler & Wallace, of Frank- 
fort, and Blakey, Davis & Lewis, of Louisville, for appellant. 

W. Pratt Dale, of Louisville, for appellee. 


SAMPSON, J.—The right of a bank and trust company to act as 
agent for insurance companies, and to solicit the writing of contracts of 
insurance, is involved in this litigation. The appellee, Lincoln Bank 
& Trust Co., is a corporation organized under the laws of the state of 
Kentucky, possessing all the powers usually incident to such companies. 
It appealed to the commissioner of insuraneé for a license to act as agent 
for several insurance companies, but the license was refused because the 
appellant was a corporation. By section 612a, Kentucky Statutes, pro- 
vision is made for the organization of a combined bank and trust com- 
pany with power to conduct both a banking business and a trust company 
business. Section 606 of the same chapter empowers trust companies, 
organized under the state law, to act in a fiduciary capacity as guardian, 
executor, administrator, or curator of the estates of decedents, com- 
mittee of persons of unsound mind, receiver or trustee for persons or 
estates. That section then provides that such trust company may act 
as agent or attorney for the transaction of any business or the manage- 
ment of estates, the collection of rents, accounts, interests, dividends, 
notes, bonds, securities for money and debts, and demands of every 
character. 

The question presented by this appeal resolves itself into whether a 
corporation, such as this bank and trust company, may act as agent for 
companies engaged in writing insurance contracts and solicit the writing 
of such contracts. This precise question has been before this court in a 
number of cases, and seems now to be well settled. The most recent 
utterance of the court upon that subject is the opinion in the case of 
Saufley, Insurance Commissioner, v. Botts, and the Fidelity & Columbia 
Trust Co., 209 Ky. 137, 272 S. W. 408. There we reviewed the author- 
ities and held that a trust company was entitled to act as agent for cor- 
porations engaged in writing insurance, and to solicit such business and 
to write such contracts as such agent; and that the commissioner of in- 
surance was in error in refusing to issue to the Fidelity & Columbia 
Trust Co. a license as insurance agent, as provided by law, and ordered 
that he immediately do so. The only difference between that case and 
this one is, that here the aplicant for the license is a combined bank and 
trust company, while in that case a trust company alone applied for the 
license. However, we can perceive no substantial difference between the 
legal attitude of the two applicants with respect to agency, and con- 
clude that under sections 606 and 612a, Kentucky Statutes, a combined 
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bank and trust company, possessing all the powers usually granted to 
trust companies, may with equal reason require the insurance com- 
missioner to issue to it a license as insurance agent. Rogers v. Ramey, 
198 Ky. 138, 248 S. W. 254; Lyman v. Ramey, 195 Ky. 223, 242 S. W. 21. 

The lower court granted appellee, Lincoln Bank & Trust Co., a 
mandatory injunction requiring Saufley, as commissioner of insurance, 
to issue to it a license to act as agent for three insurance companies, one, 
fire, one, casualty, and one fidelity. On the authority of the opinions 
to which we have referred, that judgment is affirmed. 

Judgment affirmed. 


USE OF BANK NAME NOT ENJOINED ON 
GROUND OF CONFUSION OR UNFAIR 
COMPETITION 


New York Trust Co. v. New York County Trust Co., New York Supreme 
Court, 211 N. Y. Supp. 785 


The New York Trust Co. cannot enjoin another banking in- 
stitution from using the name ‘‘New York County Trust Co.,’’ on 
the ground that it constitutes unfair competition or that the similarity 
of the names will result in confusion. 


Suit by the New York Trust Co. against the New York County Trust 
Co. On motion for injunction. Motion denied. 

White & Case, of New York City (Joseph M. Hartfield, Vermont 
Hatch, and Chester Bordeau, all of New York City, of counsel), for 
plaintiff. 

Daniel J. Mooney, of New York City, for defendant. 


LEVY, J.—The defendant has filed its certificate of incorporation for 
the conduct of a banking and trust company business under the name 
‘“‘New York County Trust Co.,’’ with a capital of $500,000 and a sur- 
plus of $250,000. Pursuant to section 23 of the Banking Law, it secured 
the necessary approval of the superintendent of banks of the state on 
the 16th day of July, 1925. It contemplates maintaining its place of 
business at 97 Eighth avenue, in this borough. The plaintiff, the New 
York Trust Co., operates a rather large banking business in this city at 
100 Broadway, with branch offices at Fifty-Seventh street and Fifth 
avenue and Fortieth street and Madison avenue. It does a substantial 
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commercial banking and trust company business, and also acts as 
registrar and transfer agent of the stock of a number of corporations, 
and is designated as the fiscal agent for the payment of numerous bond 
issues of various corporate organizations. 

By this application it is sought to restrain the defendant from the 
use of its corporate name in its present form, on the ground that such 
use will result in unfair competition. There are cited two specific in- 
stances of confusion resulting, or likely to result, from the similarity 
of names: First, the fact that a large amount of mail may be misdirected 
and delayed; and, secondly, that the plaintiff is spending large sums of 
money in advertising, of part of the fruits of which it may be deprived by 
reason of the fact that customers or prospects may be deceived—unin- 
tentionally to be sure—into believing that the defendant is a branch or 
integral part of the plaintiff’s institution. 

The first possibility in this connection is perhaps much more serious 
to the defendant than even to the plaintiff. The defendant’s name being 
the longer one, it is far more likely that some of its mail may actually 
reach the plaintiff. The reverse does not seem to me to be probable. In 
fact, the very affidavits of the plaintiff show that a letter intended for the 
defendant has reached the plaintiff. This is natural, in view of the 
newness of the defendant’s institution, and I think it is safe to assume 
that in the course of time, when the new organization becomes better 
known to the banking public, the likelihood of this confusion will utterly 
vanish. 

The second ground of objection appears to be more serious—that the 
possibility exists, theoretically in any event, that a number of the public 
may be led to believe that the defendant’s organization is a branch of 
the plaintiff’s. Whether this is of material proportions to justify the 
granting of injunctive relief in advance of the trial is another considera- 
tion. The defendant’s business, it is argued, will be of a local character, 
while that of the plaintiff is more city-wide, national, and even inter- 
national in character. It is a well known fact that a broader latitude 
has been allowed in the matter of similarity of names in banking in- 
stitutions than perhaps in ordinary commercial enterprises. Thus the 
‘‘United States Mortgage & Trust Co.’’ has been permitted to exist in 
the very same community with the ‘‘United States Trust Co.;’’ likewise, 
‘‘New York Savings Bank’’ and ‘‘Greater New York Savings Bank;’’ 
also, ‘‘New York Trust Co.’’ and Bank of New York & Trust Co.’’ In- 
stances of this sort may be multiplied as strongly supporting the liberal 
policy in this direction. ’ 

While I am not persuaded that the approval of the superintendent 
of banks of the name adopted is a final determination of the matter, and 
not subject to review by the courts, it is an important element to be con- 
sidered upon a motion of this character. His wide experience with cor- 
porate business of this nature, and his apparent opinion that no con- 
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fusion or injury can result, are entitled to weight, particularly at this 
stage of the proceedings. Moreover, an issue of fact has arisen as to 
whether the president of the plaintiff has not acquiesced in the use of 
the name by the defendant, which should, as to truth and sufficiency, 
be determined at the trial. 

I am not unmindful of the decision in Matter of Albany City Savings 
Institution, 116 Mise. Rep. 561, 190 N. Y. 8. 334, affirmed 200 App. Div. 
848, 191 N. Y. S. 913, in which the applicant was denied the right to 
change its name to ‘‘Albany City Savings Bank’’ because it conflicted 
with ‘‘Albany Savings Bank,’’ the name of another institution. This, 
however, is not decisive or controlling. The two savings banks catered 
to a similar patronage in a relatively small community ; whereas, in the 
instant case, it is strenuously argued, the two institutions appeal to dif- 
ferent clienteles in one of the world’s financial centers. Besides, the 
vice of the likelihood of deception of the ultimate consumer, which con- 
cededly exists in the ordinary commercial business by reason of similarity 
of names (Taendsticksfabriks Aktiebolagat Vulcan v. Myers, 139 N. Y. 
364, 34 N. E. 904), cannot be said to apply conclusively in the banking 
business, where the ‘‘consumers’’ probably have a much greater sense of 
discrimination than the ordinary buying public. 

In view of the rapidity with which the case can be reached for trial, 
not much injury can result from the denial of the plaintiff’s application 
for relief. On the other hand, irreparable damage may be worked the 
defendant, if the injunction were to issue. In that respect, its situation 
is radically different from that in Matter of Bank of Europe, 109 Misc. 
Rep. 363, 179 N. Y. S. 664, affirmed 191 App. Div. 905, 181 N. Y. S. 
927, in which an ex parte aplication previously granted to the petitioner 
to assume the name ‘‘Republic Bank of New York’’ was vacated at the 
instance of the ‘‘Public National Bank of New York.’’ There the Bank 
of Europe was not substantially affected by the result, because it was 
still in a position to continue under its old name. 

The motion is therefore denied. 


RECEIVING CHECK SIGNED BY CORPORATION 
IN PAYMENT OF OFFICER’S DEBT 


Herring v. Hunt, Supreme Court of Arkansas, 273 S. W. Rep. 370 


One who receives from an officer of a corporation a check signed 
by the officer and drawn against the corporation’s bank account, in 
payment of the individual debt of the officer, with knowledge that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 484. 
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the funds of the corporation are being misappropriated, is liable to 
the corporation for the amount received. The fact that the check is 
drawn in the corporate name raises a presumption that the person 
receiving it has knowledge that the corporate funds were being mis- 
appropriated. 


Action by L. B. Herring against R. T. Hunt. Judgment for de- 
fendant, and plaintiff appeals. Affirmed. 

Irving C. Neal, of Ft. Smith, for appellant. 

Chew & Ford, of Ft. Smith, for appellee. 


SMITH, J.—The Hunt-Cain Hardware Co., a corporation which had 
been engaged in business at Miami, Okl., made an assignment on Febru- 
ary 20, 1922, under the laws of that state, for the benefit of its creditors, 
and L. B. Herring was named as assignee. After his appointment and 
qualification, the assignee wound up the affairs of the corporation and 
collected its assets, which were by him distributed to the corporation’s 
creditors, and which, according to his testimony, were sufficient to pay 
only about 35 per cent. of the claims of the creditors. The assignee then 
brought this suit, and alleged that E. C. Cain, a stockholder and officer 
of the corporation, had misappropriated the assets of the corporation 
by paying to appellee, R. T. Hunt, funds known to belong to the cor- 
poration in satisfaction of a personal obligation due Hunt by Cain. 

The testimony offered in the case in support of these allegations was 
to the following effect: Hunt had been engaged in the hardware busi- 
ness at Miami, and sold a half interest in the business to Cain, after 
which the business was incorporated as the Hunt-Cain Hardware Co. 
Later Hunt sold to Cain his remaining half interest in the corporation, 
and in payment of the balance due on the sale of this stock Cain re- 
mitted to Hunt three checks payable to Hunt’s order as follows: One 
dated June 15, 1921, for $350; one dated August 5, 1921, for $864.61; 
and one dated August 27, 1921, for $204. These checks were drawn on 
a bank in Miami, Okl., and were signed: ‘‘Hunt-Cain Hardware, by 
Edgar Cain, Secy. & Treas.’’ These checks were indorsed by Hunt and 
deposited by him in a bank in Ft. Smith, where Hunt was then living 
and in business, and were paid by the bank upon which they were 
drawn, and the cashier of that bank testified that when paid the checks 
were charged to the hardware company’s account. 

The name of this corporation appears to have been signed both as 
the Hunt-Cain Hardware Co. and as Hunt-Cain Hardware, but the 
identity of the corporation under both names does not appear to be 
questioned. 

Hunt testified that after having been in business in Van Buren 35 
years he removed to Miami in 1918 and engaged there in the hardware 
business, in which he invested $15,000. Soon thereafter he sold Cain a 
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half interest in the business for $7,500, of which $2,000 was paid in 
eash and the balance of $5,500 was divided into monthly payments, the 
number of which was not stated. The business was then incorporated 
with a capital stock of $14,000, but the assets of the company amounted 
‘at that time to about $19,000, of which $5,000 was invested in fixtures, 
$3,000 in accounts, and the balance in a stock of hardware. At this time 
Hunt and Cain regarded themselves as equal owners of the business, 
although the wife of Cain had stock to qualify her as an incorporator. 

Two months after the sale of this half interest Hunt sold Cain the 
remaining half for $7,500, of which $5,000 was paid in cash, and the 
balance was evidenced by notes. He admitted that he received and 
cashed the checks in question, but testified that he paid no attention to 
them except the amounts thereof, and did not know where the money was 
coming from with which they were paid. Hunt further testified that he 
supposed that both Cain and the corporation were solvent, and he did 
not realize or know that Cain was using corporate funds with which to 
pay the individual debt of Cain due him. In other words, if Hunt’s 
testimony is to be credited, and its truth was, of course, a question for 
‘the jury, he assumed that Cain was in effect and in fact the sole owner 
of the business of the Hunt-Cain Hardware Co., and further assumed 
that both Cain and the hardware company were solvent, and cashed the 
checks without having his attention called to the manner in which they . 
had been drawn. 

The court charged the jury, at the request of the plaintiff, that a 
person who accepts a check which, on its face, purports to be drawn on 
the funds of a corporation by an officer thereof in payment of the per- 
sonal debt of the officer drawing the check must ascertain whether such 
officer had authority to so divert and use the corporate funds, and that 
the payee of such a check receives and cashes it at his peril, and is sub- 
ject to be required to account for the proceeds thereof if the check was 
drawn without authority, and the funds of the corporation were thus 
misappropriated. 

The plaintiff requested an instruction numbered 3 reading as follows: 


‘*You are instructed that an officer of a corporation has no right to 
use the funds of the corporation to pay his personal debts, and any one 
accepting the funds of said corporation from an officer in payment of 
the officer’s personal debt does so at his peril.’’ 


The court gave this instruction after adding, at the end thereof, a 
qualifying clause reading as follows: ‘‘But he must have known that 
the money was the property of the corporation before he would be bound 
thereby.’’ An exception was saved to this modification, and the correct- 
ness thereof presents what we regard as the controlling question in the 
ease, although other questions are argued. 

It is the law that if one receives from an officer of a corporation a 
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check drawn against the corporate bank account, in payment of the in- 
dividual debt of the officer drawing the check, with knowledge that the 
funds of the corporation are being thus misappropriated, he becomes 
liable to the corporation for the money thus received. And the court so 
instructed the jury. Section 642, chapter on Corporations, in 7 R. C. L. 
page 640; Rochester, ete., Turnpike Road v. Paviour, 164 N. Y. 281, 58 
N. E. 114, 52 L. R. A. 790, and cases cited in the annotator’s note. 

The court also charged the jury in the first instruction, from which 
we have quoted, that one receiving the check of a corporation in pay- 
ment of the personal obligation of the officer of the corporation drawing 
it is put upon notice that he may be held liable for receiving misap- 
propriated funds. But we think the court was not in error in modify- 
ing instruction numbered 3 by requiring the jury to find that Hunt knew 
the funds of the corporation were being misappropriated. 

One who is the beneficiary of such misappropriation may be called 
upon to restore the funds so received. And if it be said that the ac- 
ceptance of a check, drawn as were the checks in question, raises the 
presumption that the party accepting it knows that the funds are being 
misappropriated, this is a rebuttable presumption, and the burden upon 
the whole case to show that the payee in the check has knowledge of the 
misappropriation is upon the party asserting that fact. It was not error, 
therefore, for the court to modify the instruction numbered 3 by adding 
the clause that Hunt must have known that the money which he re- 
ceived on the checks was the property of the corporation before he would 
be bound thereby, and this is true although the form of the checks prima 
facie imputed such knowledge. 

Having concluded that the testimony is legally sufficient to support 
the finding of the jury that Hunt did not know that the funds of the 
Hunt-Cain Hardware Co. were being misappropriated, it follows that 
the judgment should be affirmed, and it is so ordered. 


RIGHTS OF HOLDER IN DUE COURSE 


American National Bank v. Starkey, Supreme Court of North Carolina, 
129 S. E. Rep. 727 


The holder in due course of a promissory note takes it free from 
defenses. 


Action by the American National Bank against M. L. Starkey and 
another. From a judgment for plaintiff, defendants appeal. No error. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 500. 
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Herbert McClammy, of Wilmington, for appellants. 
John D. Bellamy & Sons, of Wilmington, for appellee. 


PER CURIAM.—On November 22, 1922, the defendants executed a 
negotiable promissory note in the sum of $900 payable to the order of 
the Commercial National Bank of Wilmington. The plaintiff alleged 
that the note had been signed and indorsed by the defendants, and that 
the Commercial National Bank for value received had sold and trans- 
ferred the note before maturity to the plaintiff. The defendants denied 
these allegations and pleaded fraud in procuring the execution of the 
note, but admitted that it has not been paid. 

Upon proper issues, the jury found that the execution of the note had 
been procured from the defendants by false and fraudulent representa- 
tions; that, the plaintiff is a holder in due course; and that the defend- 
ants are indebted to: plaintiff in the sum of $900 with interest from 
January 21, 1923. Judgment was given for the plaintiff, and the de- 
fendants excepted and appealed. 

We find no error which entitles the defendants to a new trial. If the 
plaintiff became a holder in due course, as the verdict determines, it 
took the note free and discharged of the defendants’ equities, and the 
controversy upon this question was fairly presented to the jury. The 
exceptions do not disclose good cause for a new trial. 

No error. 


ACTION AGAINST BANK FOR REFUSAL TO 
HONOR DEPOSITOR’S CHECKS 


Meinhart v. Farmers’ State Bank, Supreme Court of Kansas, 239 
Pac. Rep. 769 


In an action by a depositor against his bank to recover damages 
for the bank’s refusal to honor his checks, it is improper to admit 
evidence that the plaintiff had been refused loans by other banks and 
that other parties had refused credit to him, without showing that 
such refusals were caused or influenced by the defendant’s dishonor 
of the plaintiff’s checks. 


Action by Joe Meinhart against the Farmers’ State Bank. Judg- 
ment, and defendant appeals. Reversed and remanded for a new trial. 
E. L. Foulke and James B. Nash, both of Wichita, for appellant: 

Robert C. Foulston, George Siefkin, Sidney L. Foulston, J. W. Ward, 
and Tom Harley, all of Wichita, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 1016. 
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HOPKINS, J.—The action was one to recover damages for refusal of 
the defendant to honor plaintiff’s checks. Plaintiff prevailed, and de- 
fendant appeals. j 

The plaintiff was farming a small tract of land near Wichita. The 
defendant bank is located at Wichita. The plaintiff had been doing a 
small banking business with defendant for approximately two years. 
About January 2, 1923, plaintiff applied to the defendant for a loan 
of $200. There was evidence showing, substantially, that the cashier 
asked him regarding his prospects for the year, and where he was farm- 
ing. He stated that he had rented a farm close to St. John’s Academy 
south and west of Wichita, and that he desired this $200 in order to 
make a crop on the land. The bank made the loan. Plaintiff’s note, 
maturing July 1, 1923, was executed. Instead of putting in a crop on 
the farm mentioned, the plaintiff had a public sale, February 14, 1923, 
and sold all of his property, consisting of teams and farming implements. 
The next day (February 15) Mr. Gidley, cashier of the bank, had a con- 
versation with plaintiff at the farm. Mr. Gidley testified that, in that 
conversation, he told Meinhart (plaintiff), in substance, that the loan at 
the bank had been obtained on the promises and statement that the plain- 
tiff had rented a farm in Sedgwick county and would farm in Sedgwick 
county for the year 1923, and if he was going to leave Sedgwick county 
he must fix up this note; that plaintiff told him he would be in that after- 
noon and deposit the proceeds of his sale, and that he would either pay 
this note from the proceeds of the sale or have his father-in-law sign 
the note with him as security. Plaintiff came that afternoon and de- 
posited the proceeds of the sale, amounting to $339.54. Mr. Gidley was 
not in at the time. Afterwards the father-in-law of plaintiff informed 
the bank that he would not sign the note, or go security for plaintiff, and 
that the bank could take the payment of the note out of the amount on 
deposit. Afterwards, on February 27th, the bank applied $200 of the 
deposit on plaintiff’s note, and charged his account with the amount, and 
credited back the unearned interest ($5.48). Plaintiff’s checks were 
afterwards presented for a greater amount than the balance remaining 
on deposit, and payment was refused. Also, afterwards, and prior to 
the bringing of this action, plaintiff and his brother-in-law borrowed $200 
from the defendant, both signing the note*and the brother-in-law giving 
a mortgage on an automobile as security. This note was paid at maturity. 

The defendant complains, chiefly, that the plaintiff was permitted to 
testify as to trouble and difficulty he had in Kingman county after the 
sale and his departure from Sedgwick county; that later he tried to 
borrow money at Garden Plain, at Colwich, and at two places in Wichita 
and was refused; that payment of his checks was refused at the West 
Side Mills, at the Boston store, and at Dunn Mercantile Co., and also at 
Colwich. All this without any evidence that those who refused him 
credit, or refused to take his checks, did so because of the refusal of the 
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defendant to honor his checks. He offered no evidence that any of those 
refusing him credit ever heard that his checks had been dishonored by 
the defendant. 

In our opinion this was prejudicial error. The defendant cannot be 
held for plaintiff’s failure to procure credit in other places and from 
other people, unless those refusing the credit had some knowledge of the 
relations of the plaintiff and defendant and were influenced thereby. 
There may have been any number of good and sufficient reasons why 
the plaintiff was unable to procure loans in other places and from other 
parties, or why others refused to honor his checks. 

It is a matter of common knowledge, of which this court takes notice, 
that many men of honor, integrity, and good reputation have, on oc- 
casions, been unable to borrow money at the banks; likewise have failed 
to get their checks cashed. May a jury speculate and presume why 
they so failed? And in the instant case, should the jury have been al- 
lowed to speculate and presume why plaintiff was refused credit? 
Plaintiff had been engaged, in a small way, in farming; had sold all his 
farming implements and left the county; had then returned and was 
working at day labor; was refused credit by banks and business houses. 
Without some evidence as to why he was refused credit, the court and 
jury were left in the realm of mere speculation or presumption. They 
had no right to presume that credit was refused by others because the 
defendant had refused to pay plaintiff’s checks. 

A cross-appeal has been filed. Inasmuch as a new trial is necessary, 
the matters therein complained of need not be decided. Other com- 
plaints of the appellant need not be discussed. 

The judgment is reversed, and the cause remanded for a new trial. 


LIABILITY OF DIRECTORS INDORSING NOTE 
MADE BY CORPORATION 


First State Bank of Ovalo v. Ovalo Warehouse Association, Court of 
Civil Appeals of Texas, 276 S. W. Rep. 773 


A note payable to the plaintiff bank and signed in the name of a 
corporation as maker was indorsed on the back in the following form 
by the directors of the corporation: ‘‘Directors: J. H. Moody, J. A. 
Martin, J. A. Cumby, S. F. Gladden.’’ 

It was held that the mere addition of the word ‘‘directors’’ before 
the names of the indorsers did not exempt them from personal lia- 
bility on the note. The directors, however, were held not liable for 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 310. 
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the reason that it did not appear that notice of dishonor had been 
given to them. 


Action by the First State Bank of Ovalo against the Ovalo Warehouse 
Association, J. H. Moody and others. From judgment for defendants 
Moody and others, plaintiff appeals. Affirmed. 

Stinson, Coombes & Brooks, of Abilene, for appellant. 

J. W. Moffett and Dallas Scarborough, both of Abilene, for appellees. 


HIGGINS, J.—Appellant brought this suit against the Ovalo Ware- 
house Association and the appellees J. H. Moody, J. A. Martin, J. A. 
Cumby and S. F. Gladden upon a negotiable note in the principal sum 
of $2,329 to the order of appellant; the note and indorsement thereon 
being copied in the petition. The note is in the usual form, and signed 
‘‘Ovalo Warehouse Association, J. A. Cumby, Pres., J. A. Martin, Sec.”’ 
On the back thereof appears the following indorsement: ‘‘ Directors: 
J.H. Moody. J. A. Martin. J. A. Cumby. S. F. Gladden.”’ 

The suit was to the first term of court after maturity of the note. The 
petition alleges that by their signatures upon the back of the note Moody, 
Martin, Cumby and Gladden became liable with the association as joint 
makers, but, if the plaintiff was mistaken in its allegation that they were 
joint makers with the association, they were nevertheless liable on the 
note because they indorsed the same before delivery. 

The association did not answer. The appellees answered by a general 
denial and special plea, setting up that the Ovalo Warehouse Associa- 
tion is a corporation; that they are its directors, and in the execution of 
the note they acted as directors of the corporation and not as individuals; 

_ that they received nothing from the transaction; the credit was extended 
to the corporation and not to them; and it was agreed between them and 
plaintiff at the time the note was signed that they were not to be per- 
sonally liable thereon, but the corporation only; and that they signed 
simply in a representative capacity. 

To the special answer the plaintiff comenptiel upon the ground that it 
was an attempt to vary and contradict the terms of a written contract 
without sufficient pleading to authorize the same. The exception was 
overruled, and upon trial evidence in support of the answer was ad- 
mitted over the plaintiff’s objection. 

Upon special issues the jury found: First, that the defendants signed 
the note with the understanding that they were not to be personally liable 
thereon; second, the plaintiff accepted the note knowing of such under- 
standing. Upon these findings judgment was rendered against the as- 
sociation and in favor of the individual defendants. 

Error is assigned to the overruling of the plaintiff’s exception. to the 
special answer ; to the admission of evidence in support of such answer ; 
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and to the refusal of a peremptory instruction to find against Moody, 
Martin, Cumby and Gladden. 

Prior to the adoption of the Uniform Negotiable Instruments Act 
the rule in this state was that a third person who signs his name upon the 
back of a promissory note, by indorsement in blank before delivery was 
regarded as an original promisor and primarily liable upon the note. 
But this has been changed by the Negotiable Instruments Act (Vernon’s 
Ann. Civ. St. Supp. 1922, arts. 6001—1 to 6001—197). It has been so 
held by the Tekarkana Court of Civil Appeals, and such person is now 
held to be liable as an indorser. Waters v. Bank (Tex. Civ. App.) 261 
S. W. 153. So far as we are advised, this ruling is in harmony with the 
decisions in every state where the act has been adopted and the question 
has arisen. This seems to be clearly correct, in view of section 17, sub- 
division 6, and sections 63 and 64, of the act (Vernon’s Ann. Civ. St. 
Supp. arts. 6001—17, 6001—63, 6001—64). It thus follows that the 
contract evidenced by the signatures upon the back of the note in ques- 
tion is that of an indorser. 

The contract of indorsement is separate and distinct. First Nat. 
Bank v. Powell (Tex. Civ. App.) 149 S. W. 1096. An indorser without 
qualification impliedly warrants certain matters and things, ‘‘and, in 
addition, he engages that on due presentment, it shall be accepted or 
paid, or both, as the case may be, according to its tenor, and that if it be 
dishonored, and the necessary proceedings on dishonor be duly taken, 
he will pay the amount thereof to the holder, or to any subsequent in- 
dorser who may be compelled to pay it.’’ Section 66, N. I. A. (Vernon’s 
Ann. Civ. St. Supp. 1922, art. 6001—66). His engagement to pay is con- 
ditional and purely secondary. 

We need not inquire as to the right of appellees under the decisions 
prior to the Negotiable Instruments Act to show that they were signing 
in a representative capacity, and did not bind themselves personally. 
It may be under the former decisions the word ‘‘directors’’ preceding 
their signatures authorized proof of the defense specially pleaded by 
them, although we incline to the view that this phase of the case is gov- 
erned by the ruling in Marx v. Luling, ete., 17 Tex. Civ. App. 408, 43 
S. W. 596, which is adverse to their contention. However that may be, 
under sections 20 and 44 of the Negotiable Instruments Act (Vernon’s 
Ann. Civ. St. Supp. 1922, arts. 6001—20, 6001—44), it was not per- 
missible for them to show that they made the contract of indorsement in 
a representative capacity and thus relieve themselves from personal 
liability. Section 20 reads: 


_  ‘*Where the instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal, or in a 
representative capacity, he is not liable on the instrument if he was duly 
authorized ; but the mere addition of words describing him as an agent, 
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or as filling a representative character, without disclosing his principal, 
does not exempt him from personal liability.’’ 


There is nothing to disclose the principal in the contract of indorse- 
ment, and, under section 29 the mere addition of the word ‘‘directors’” 
does not exempt appellees from personal liability upon that contract. 

Section 44 reads: 


‘“Where any person is under obligation to indorse in a representative 
capacity, he may indorse in such terms as to negative personal lia- 
bility.’’ 


This section has no application, because appellees were under no 
obligation to indorse in a representative capacity. But, if this section 
be applicable, appellees can claim no benefit therefrom, because they did 
not indorse in such terms as to negative personal liability. It therefore 
follows that the plaintiff’s exception to the special defense interposed 
and the objection to the admission of evidence in support thereof should 
have been sustained, but, for the reason to be now stated, the error is 
not reversible. 

With certain exceptions which have no present application, notice 
of dishonor of a negotiable instrument must be given to each indorser. 
Any indorser to whom such notice is not given is discharged. Sections 
66 and 89, N. I. A. (Vernon’s Ann. Civ. St. Supp. 1922, arts. 6001—66, 
6001—89). The petition herein upon its face discloses that the only 
liability upon the part of the appellees is that of indorsers. Notice of 
dishonor to them is not alleged, nor that it was waived or otherwise 
excused. The petition as against appellees is subject to general demurrer 
for the want of these essential allegations. While the suit was brought 
to the first term of court, this was insufficient to fix the liability of the 
indorsers. under the recent holding of the Commission of Appeals in 
First National Bank of Giddings v. Lee Co. Cotton Oil Co., 274 8. W. 
127, not yet [officially] reported, wherein it was held that article 579, 
R. 8S. 1911, had been repealed by the Negotiable Instruments Act. 

But the judgment cannot be affirmed simply because the petition is 
subject to a general demurrer. That would deprive appellant of the 
right to amend, and, had the evidence adduced upon the trial shown 
that notice of dishonor had been given appellees, waived or otherwise 
excused, then the judgment should be reversed for the errors indicated. 
Jiron v. Jiron, 142 Ky. 432, 136 8. W. 493; Mullaly v. Ivory (Tex. Civ. 
App.) 30 S. W. 258; Gehart v. Harris Co. (Tex. Civ. App.) 244 S. 
W. 1103. 

Upon the trial no such evidence was offered. The evidence thus fails 
to show that the secondary liability of the appellees as indorsers was 
fixed, and they were therefore discharged. Sections 66 and 89 N. I. A.; 
First Nat. v. Lee Co. Cotton Oil Co.,; and Waters v. Bank, supra. 
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In this state-of the evidence no other judgment could have been 
properly rendered except for the appellees, and the errors complained 
of are harmless. Railway v. Uribe, 85 Tex. 386, 20 S. W. 153; Bowles 
v. Brice, 66 Tex. 724, 2 S. W. 729; Worthington v. Wade, 8 Tex. 26, 
17 S. W. 520. 

The court should have given a peremptory instruction in favor of ap- 
pellees because of insufficiency of the evidence to show that their lia- 
bility as indorsers had been fixed as required by law. 

In the state of the evidence the errors committed upon the trial were 
not prejudicial, for which reason the judgment should be affirmed, 
Johnson v. Blount, 48 Tex. 38; Midland, ete., v. Midland, ete. (Tex. 
Civ. App.) 216 S. W. 627. 

Affirmed. . 


FAI! .. & TO PRESENT DRAFT ON RUSSIAN 
BANK 


Auerbach v. Barrett, New York Supreme Court, 212 N. Y. Supp. 141 


The plaintiff purchased from an express company on September 
4, 1917, a draft for 1,000 rubles on a bank in Petrograd, Russia, for 
which he paid $140. About a month later, the plaintiff, without 
having presented the draft to the drawee, demanded the repayment 
of $140 from the express company. In this action on the draft, it was 
held that the express company was not liable. The draft was a for- 
eign bill of exchange and the company could not be charged as drawer 
without showing that the draft had been presented for payment, 
protested and notice of protest sent to the express company. 

In September, 1916, the plaintiff paid to the defendant express 
company $244, for which the company agreed to deposit in a bank 
in Vienna a certain amount of kronen and to give the plaintiff a 
bank book within a few weeks thereafter. The company failed to 
make the deposit as agreed. It was held that the company was liable 
to the plaintiff for the amount of the deposit. 


Action by Feiwel Auerbach against William M. Barrett, as president 
of the Adams Express Co. Defendant, under permission, appeals from 
a determination of the Appellate Term, affirming judgment for plaintiff. 
Determination modified, and, as modified, affirmed. 

Stockton & Stockton, of New York City (George M. Billings, of New 
York City, of counsel), for appellant. 


BURR, J.—The action is based upon two claims arising out of foreign 
exchange transactions. No written complaint was served, and the 


NOTE—For similar decisions see Banking Law Journal] Digest (Third 
Edition, 1925) § 1092. 
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grounds of these two causes of action are contained in the plaintiff’s bill 
of particulars. In each case the judgment entered restored to the plain- 
tiff the original consideration given by the plaintiff upon the transaction, 
with interest. Upon neither cause of action did the plaintiff offer any — 
testimony to fix damages. 

As to the first cause of action the bill of particulars sets forth: 


‘‘1. That heretofore, and on or about the 4th day of September, 
1917, this plaintiff delivered to this defendant the sum, ‘of $140, and re- 
ceived from the defendant a check as follows: 

** *No. 1017. 
‘* “The Adams Express Company Cheque. 
‘* “New York, September Fourth, 1917. 

‘**On presentation of this original cheque, duplicate unpaid, pay 
from our credit balance to the order of Feiwell Auerbach, Rub. 
1,000 00/100 the sum of rubles one thousand and 00/100. 

*< “To Russian Commercial and Industrial Bank. Petrograd, Russia. 
‘* «The Adams Express Company, 
‘**C, §. Spencer, Treasurer. 
“« *Countersigned: C. A. Packie, Agent.’ 

‘*2. That within a reasonable time after September 4, 1917, this 
plaintiff, being unable to present the check for payment, returned the 
same to the defendant and demanded the refund of his money. 

‘*3. That this defendant thereupon failed and refused to refund 
the proceeds of said check delivered to the defendant, and that this 
plaintiff has been damaged in the sum of $140, with iaterent from 
September 4, 1917. 


As appears from the testimony of plaintiff, the ‘‘reasonable time’’ re- 
ferred to in paragraph 2 is about one month. This would place the 
plaintiff’s tender of the draft to the defendant at New York and his de- 
mand for refund at an early date in October, 1917. The second Russian 
(Bolshevik) Revolution occurred in November, 1917. The plaintiff’s 
allegation that he ‘‘returned’’ the draft to the defendant is not sub- 
stantiated by the evidence. The draft in duplicate was in his possession 
when he brought suit, and he produced it on the trial, and still has it. 
Plaintiff did, however, offer to return the draft, and demanded his money 
back. Plaintiff testified : 


‘*Q. The draft marked Plaintiff’s Exhibit 4 is dated September 4, 
1917; how long after that was it that you went to the main office and 
offered to return this draft? A. It is the first time when I— 

‘*Q. Please, Mr. Auerbach, how long after this did you go to the 
main office, a month or two? How long after? A. It is about a month, 
maybe. 

**Q. Did you get your money back? No; never.”’ 


The plaintiff’s allegation that he was unable to present the draft for 
payment in Russia is also without substantiation upon the record. The 





54 THE BANKING LAW JOURNAL 


proof merely shows, without explanation, that he never presented the 
draft at the bank upon which it was drawn. 

“*Q. Was this draft ever presented by you to the bank on which it 
was drawn? <A. No; never. 

‘“. . . Q. As a matter of fact, you never presented this draft 
marked Plaintiff’s Exhibit 4? A. No. 

‘*Q. Did you ever receive back the sum of $140? A. No; never.’’ 


The Bolshevik Revolution in November might have provided an ex- 
planation for the plaintiff’s failure to present the draft, but, as appears, 
it was tendered to the defendant at New York and restitution demanded 
about a month before the revolution, and a considerable time before the 
plaintiff could have known of its approach. 


**Q. Just answer the question: Did you ask them to give you back 
the money before you read of the Bolshevik uprising? A. Sure.”’ 


The demands which the plaintiff made upon the defendant at its New 
York office were not for the ‘‘proceeds’’ of the check, but for the money 
which he had originally paid for it; i. e., for a refund, not for payment. 

The defendant’s liability upon this instrument is governed by the 
provisions of the Negotiable Instruments Law (Laws 1909, ¢. 43) ap- 
plicable to foreign bills of exchange. Richard v. Connecticut Electric 
Mfg. Co., 200 App. Div. 681, 194 N. Y. S. 497; Goeske v. Taylor, 205 
App. Div. 429, 199 N. Y. 577; Negotiable Instruments Law, §§ 210, 213 
and 321. Section 213 of the act distinguishes between inland and for- 
eign bills of exchange, as follows: 

‘* An inland bill of exchange is a bill which is, or on its face purports 


to be, both drawn and payable within this state. Any other bill is a 
foreign bill. . . .”’ 


Section 321 enacts that: 


‘*A check is a bill of exchange drawn on a bank payable on demand. 
Except as herein otherwise provided, the provisions of this chapter ap- 
plicable to a bill of exchange on demand apply to a check.”’ 


The provisions of the law applicable to a bill of exchange are as 
follows: 


Section 130: ‘‘Presentment for payment is not necessary in order to 
charge the person primarily liable on the instrument. . . . But ex- 
cept as herein otherwise provided, presentment for payment is necessary 
in order to charge the drawer and endorsers.’’ 


Section 160 enacts that: 


‘*Except as herein otherwise provided, when a negotiable instrument 
kas been dishonored by non-acceptance or non-payment, notice of dis- 
honor must be given to the drawer and to each endorser, and any drawer 
or endorser to whom such notice is not given is discharged.’’ 
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Section 189 enacts that: 


‘“Where any negotiable instrument has been dishonored it may be 
protested for non-acceptance or non-payment, as the case may be; but 
protest is not required, except in the case of foreign bills of exchange.’’ 


Section 260 provides that: 


‘Where a foreign bill appearing on its face to be such is dishonored 
by non-acceptance, it must be duly protested for non-acceptance, and 
where such a bill which has not previously been dishonored by non- 
acceptance is dishonored by non-payment, it must be duly protested for 
non-payment. If it is not so protested, the drawer and the endorsers are 
discharged. Where a bill does not appear on its face to be a foreign bill, 
protest thereof in case of dishonor is unnecessary.’’ 


The defendant is the drawer of this bill of exchange, its liability 
thereon is secondary and not primary. In Richard v. Connecticut Elec- 
tric Mfg. Co., supra, plaintiff in that case contended that the defendant 
drawer of a bill of exchange drawn in New York for acceptance in Kobe, 
Japan, was primarily liable thereon under section 130 of the Negotiable 
Instruments Law, and that therefore presentment for payment was not 
necessary in order to charge him upon the instrument. But Mr. Justice 
Laughlin, speaking for a unanimous court, said of section 130: 


‘*‘T am of opinion that the provisions of that section are not in point 
here, for this was not a ease of failure to present a negotiable instrument 
to one primarily liable thereon for payment, but of failure to present 
these foreign bills of exchange for acceptance; and the drawer of such 
bills of exchange is not primarily liable thereon and is only liable ac- 
cording to the statute upon failure.of the drawee on due presentment to 
accept or on due demand to pay, and on due protest for non-acceptance 
or non-payment.”’ 


This court in the same opinion also said: 


‘‘Here it appears on the face of the bills that they were foreign bills 
of exchange, and therefore the plaintiffs were not at liberty to regard 
them as inland bills. Section 260 of the Negotiable Instruments Law 
provides, among other things, that, if a bill of exchange appearing on its 
face to be a foreign bill is dishonored by non-acceptance, ‘it must be duly 
protested for non-acceptance,’ and further provides as follows: ‘If it is 
not so protested, the drawer and endorsers are discharged.’ In the case 
at bar there is no evidence even of presentment of these bills of exchange 
for acceptance, and the failure to protest them for non-acceptance dis- 
charged the defendant from liability thereon.’’ 


Plaintiff admits that he failed to present this bill for payment. The 
proof fails to show notice of dishonor, or protest for non-payment. It 
is clear from the evidence in this case that the offering of this bill to the 
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defendant drawer, at New York, was not a presentment for payment 
within the meaning of the law, because it was not made at the place speci- 
fied in the instrument nor to the person primarily liable upon it. In ad- 
dition it also clearly appears the ‘‘presentment’’ which took place at 
New York was not a presentment for payment, since the plaintiff did not 
demand payment (which was to have been made in the sum of 1,000 
rubles), but restitution; i. e., the repayment of $140. 

Presentment for payment must be made by the holder, or a person 
authorized to receive payment on his behalf, at a proper place as defined 
by the statute, to the person primarily liable on the instrument, or, if 
absent or inaccessible, to any person found at the place where present- 
ment is to be made, and presentment for payment is made at a proper 
place ‘‘where a place for payment is specified in the instrument, and it 
is there presented.’’ Sections 132, 133, Negotiable Instruments Law. 

The judgment entered is not supported by any proof of damages 
within the rule of Hoope v. Russo-Asiatic Bank, 235 N. Y. 37, 138 N. E. 
497, and of Pavenstedt v. New York Life Insurance Co., 203 N. Y. 91, 
95, 96 N. E. 104, Ann. Cas. 1913A, 805. Under the Pavenstedt v. New 
York Life Insurance Co. Case, supra, damages for failure to honor a 
foreign bill upon presentment consist of the face of the bill, interest, pro- 
test fees, and re-exchange, defined as the additional expense of procuring 
a new bill for the same amount payable in the same place on the day of 
dishonor. Under the Hoope v. Russo-Asiatic Bank Case, supra, where 
primarily the plaintiff is entitled to recover a sum expressed in foreign 
currency, in determining the amount of a judgment, the rate of ex- 
change at the date of breach of the contract is to be applied. 

The plaintiff failed to establish any right to restitution. His check 
ealled for 1,000 rubles, whether presented in Petrograd or New York 
City. Without proof of a breach of contract, plaintiff failed to establish 
a cause of action based on the theory of money had and received. The 
right to restitution or recission in foreign remittance contracts must be 
based upon proof of breach of provisions of the contract itself. Graven- 
horst v. Zimmerman & Forshay, 236 N. Y. 22, 139 N. E. 766, 27 A. L. R. 
1465; Safian v. Irving National Bank, 202 App. Div. 459, 196 N. Y. 8. 
141; affirmed by Court of Appeals without opinion, 236 N. Y. 513, 142 
N. E. 264; Dermer v. Barrett, 202 App. Div. 828, 195 N. Y. S. 703, 
affirmed without opinion 235 N. Y. 588, 139 N. E. 746; Chemical National 
Bank v. Equitable Trust Co., 201 App. Div. 485, 194 N. Y. 8. 177; Brat- 
spies v. Barrett, 122 Mise. Rep. 684, 203 N. Y. 8S. 445, recently affirmed 
by this court in 211 App. Div. 765, 208 N. Y. 8. 116; Stern v. Barrett, 
235 N. Y. 613, 139 N. E. 756. 

For these reasons, I am of the opinion the judgment upon the first 
cause of action should be reversed, and judgment rendered in favor of 
the defendant. 
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The plaintiff’s second cause of action, as set forth in his bill of par- 
ticulars, is as follows: 


‘*For a second cause of action: 

‘‘4. That heretofore, and on the 27th day of September, 1916, this 
plaintiff and this defendant entered into an agreement wherein and 
whereby this plaintiff paid to the defendant the sum of $244, which the 
defendant received and promised to deposit within a reasonable time 
thereafter in the Government Postal Savings Bank at Vienna a certain 
amount of kronen, being Austrian money denomination, and which was 
supposed to be of an amount equivalent to the sum paid by the plaintiff 
to the defendant as aforesaid, less the defendant’s commissions, and this 
defendant in addition thereto and at the same time promised to procure 
for this plaintiff a bank book from the Government Postal Savings Bank 
at Vienna, showing the deposit therein of a certain amount of kronen, 
being Austrian money denomination, and which was agreed to be an 
amount equivalent to the sum paid by the plaintiff to the defendant as 
aforesaid, less the defendant’s commissions. 

‘5. That this plaintiff has duly complied with all the terms and con- 
ditions of such agreement on his behalf to be performed, but that this de- 
fendant has violated said agreement, in that it failed and neglected to 
deposit in the Government Postal Bank at Vienna a certain amount of 
kronen, being Austrian money denomination in an amount equivalent to 
the sum paid by the plaintiff to the defendant, less the defendant’s com- 
missions, and in that this defendant failed to procure a bank book for 


the plaintiff, showing the deposit therein of a certain amount of kronen, 
being Austrian money denomination in an amount equivalent to the sum 
paid by the plaintiff to the defendant, less its commissions. 

‘*6. That by reason thereof this plaintiff has been damaged in the 
sum of $244, with interest from the 27th day of September, 1916.’’ 


It appears from the uncontradicted testimony of the plaintiff that in 
September, 1916, he deposited the sum of $244 with defendants on their 
promise to deposit it with the Postal Savings Bank of Vienna, and to 
give to plaintiff a bank book in a few weeks thereafter showing such 
deposit. Subsequently plaintiff demanded many times the bank book or 
the return of the money. It is conceded on the record he never received 
either. I think, therefore, defendant having concededly failed to carry 
out its agreement with plaintiff as to the delivery of the bank book and 
having offered no excuse nor explanation therefor, the latter was entitled 
to judgment for damages represented by the amount of his deposit, and 
that the judgment rendered on the second cause of action should be af- 
firmed. 

The determination appealed from should be modified, by deducting 
the sum of $205.16 (including interest and costs allowed on the first 
cause of action), and the costs of appeal in the Appellate Term, and, 
as so modified, affirmed, without costs of this appeal. 

Settle order on notice. 
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DRAWER OF DISHONORED CHECKS ENTITLED 
TO DAMAGES FOR HUMILIATION AND 
MENTAL SUFFERING 


Westesen v. Olathe State Bank, Supreme Court of Colorado, 240 Pac. 
Rep. 689 


This action was brought to recover damages for the breach of a 
contract whereby the defendant bank agreed to lend the plaintiff 
money to be used for a trip to California. Before he left for Cali- 
fornia the plaintiff left with the bank five notes of $1,000 each, and 
the defendant agreed that the plaintiff should have a credit of $5,000 
with the bank, against which he could check at his convenience. 
After the plaintiff reached California the defendant refused to honor 
his checks. 

The jury returned a verdict for the plaintiff, allowing him as 
damages $700 for loss of expenses and $1,000 for humiliation and 
mental suffering. The court set aside the verdict in so far as it al- 
lowed damages for humiliation and mental suffering and entered 
judgment on the $700 item of the verdict. Upon appeal the judg- 
ment was reversed on the ground that the plaintiff was entitled to 
recover for humiliation and mental suffering even though ordinarily 
no recovery can be had for mental suffering and humiliation arising 
out of a breach of a contract to honor a check. The plaintiff was en- 
titled to recover because the breach was the proximate cause of the 
mental suffering and humiliation. © 


Action by Carl Westesen against the Olathe State Bank. <A verdict 
for plaintiff was set aside on defendant’s motion for a new trial, and 
the trial court entered judgment for plaintiff for a less amount. Deem- 
ing the relief granted insufficient, the plaintiff brings error. Judgment 
reversed, and cause remanded, with directions to enter judgment on 
verdict. 

Catlin & Catlin, of Montrose, for plaintiff in error. 

Sherman & Waldo, of Montrose, for defendant in error. 


ALLEN, C. J.—This is an action for damages for the breach of a 
contract whereby the defendant, a banking corporation, agreed to loan 
plaintiff money for a trip to California by crediting his account with 
such sums as he might need after reaching his destination. The al- 
legations of the complaint are more fully discussed in Westesen v. 
Olathe State Bank, 71 Colo. 102, 204 P. 329, where we held that it was 
error to sustain a demurrer to the complaint in this case. The case came 
here a second time, and in 75 Colo. 340, 225, P. 837, the judgment was 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 1022. 
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reversed for various reasons, and the cause remanded. At tlre last trial 
the court permitted the jury to assess damages resulting from humilia- 
tion and mental suffering alleged to have been caused by defendant’s 
breach of the contract, in addition to other damages caused by the breach. 
The jury returned a verdict for plaintiff, assessing damages as follows: 
Hue For loss of expenses, $700; . . . for humiliation and men- 
tal suffering, $1,000.’’ 

The defendant filed a motion for a new trial, alleging principally that 
it was error to allow damages for humiliation and mental suffering. The 
trial court set aside the verdict as to the item of $1,000 for humiliation 
and mental suffering, and entered judgment upon the $700 item of the 
verdict. The plaintiff, for the third time, brings the cause here for 
review. 

The principal question presented by the record, upon this review, is: 
Can damages for humiliation and mental suffering be allowed in this 
case ? 

The defendant in error, defendant below, contends that this question 
must be answered in the negative, under the decision in Hall v. Jack- 
son, 24 Colo. App. 225, 184 P. 151. In that case the defendant was 
guilty of a mere passive breach of the contract, and the decision is in 
line with those cases which apply the rule stated in 17 C. J. 837, as 
follows : 


‘In an action for breach of contract, damages cannot be recovered 
for mental suffering alone; there being no allegation of any other 
damage.’’ 


See annotation in 23 A. L .R. 361 et seq. 

In the Hall Case, the plaintiff alleged no other damage. In the 
instant case, the plaintiff does allege and prove other damage, namely, 
the expense of travel in the course of an interrupted and ruined vaca- 
tion, which expense the jury found to amount to $700. Under the au- 
thorities hereinafter cited, and the views hereinafter expressed, this 
difference between the facts of the two cases renders the Hall Case not 
decisive of the instant case. 

In 17 C. J. 828, it is said in the text: 


‘*Mental pain and suffering in connection with a wrong which apart 
from pain and suffering constitutes a cause of action is a proper element 
where it is the natural and proximate consequence of the wrong.”’ 


While this rule has frequently been applied to cases sounding in 
tort (8 R. C. L. 512, § 71), it is applicable in actions ex contractu (Lar- 
son v. Chase, 47 Minn. 310, 50 N. W. 239, 14 L. R. A. 85, 28 Am. St. Rep. 
370). Where a recovery of such damages has been denied, in actions ex 
contractu, it was usually denied upon the ground that the breach of the 
contract was not such as would naturally cause mental anguish. A case 





60 THE BANKING LAW JOURNAL 


illustrating that situation is Adams v. Brosius, 69 Or. 519, 139 P. 729, 
51 L, R. A. (N. 8.) 36. 

Was the breach of the contract involved in this case one which would 
naturally cause mental anguish? The defendant bank was informed of 
the purpose of the loan, and knew that plaintiff intended to use the 
money for a trip to California. Before he left for California, plaintiff 
left with defendant bank five promissory notes of $1,000 each, and de- 
denfant promised and agreed that plaintiff should have a credit of $5,000 
with the bank, against which plaintiff could check at his convenience. 
After plaintiff reached California, defendant refused to honor plaintiff’s 
checks. It is true that ordinarily no recovery can be had for mental 
suffering and humiliation arising out of a bréach of a contract by a 
bank to honor a check, because mental suffering and humiliation is not 
the natural result of a mere protest or dishonor of a check, or such a 
result as is reasonably anticipated. American National Bank v. Morey, 
113 Ky. 857, 69 S. W. 759, 58 L. R. A. 956, 101 Am. St. Rep. 379. In the 
instant case, the breach was the proximate cause of the mental suffering 
and humiliation, for it resulted in more than the mere dishonor of a 
check. The breach deprived the plaintiff of funds after he got to Cali- 
fornia, where defendant knew he was going, having borrowed the 
money or made the agreement solely in order to be able to make the trip. 
In California, plaintiff was away from home and among strangers. The 
defendant’s breach of the contract left him without financial resources or 
credit. Under such circumstances, to cause his check to be worthless would 
naturally result in humiliation and mental suffering. In the instant case, 
humiliation and mental suffering was properly an item of damage. 

Defendant in error further contends that plaintiff cannot recover for 
mental suffering and humiliation unless there was a wilful wrong on the 
part of defendant. That might be true in cases where mental pain and 
suffering alone is the ground of recovery (17 C. J. 831; Hall v. Jackson, 
supra); but where, as here, other grounds of recovery are laid, ‘‘the 
grounds for an allowance of exemplary damages need not be present’’ 
(17 C. J. 829). No wilful wrong need be present. 

The defendant in error further contends, in effect, that the trial court 
was justified in setting aside the verdict as to damages for mental suf- 
fering and humiliation, because, as it claims, the trial court thereby cor- 
rected an erroneous ruling in allowing plaintiff to amend the ad damnum 
at the beginning of the trial. That ruling was not erroneous, since 
amendments increasing the ad damnum are allowable (Good v. Martin, 
1 Colo. 406), and they may be made even as late as the time of trial 
(King v. Milner, 63 Colo. 405, 411, 167 P. 957. 

It was error to set aside the verdict as to the item of $1,000 for dam- 
ages for mental suffering and humiliation. The judgment is therefore 
reversed, and the cause remanded, with directions to enter judgment 
upon the verdict in its entirety ; that is, upon the verdict for $1,700. 
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FIDELITY BOND REQUIRING BANK TO GIVE 
PROMPT NOTICE OF LOSS 


National Surety Co. v. Bank of Debeque, Supreme Court of Colorado, 
240 Pac. Rep. 691 


A fidelity bond executed by the National Surety Co. provided 
that the surety company should indemnify and save harmless the 
plaintiff bank from and against all loss whatsoever which might be 
incurred by reason of any dishonest, fraudulent or negligent act or 
omission of the bank’s cashier. It further provided that the bank 
should give prompt notice to the company of any breach of the bond. 

On January 1, 1921, the cashier made an unauthorized loan of the 
bank’s funds and took the borrower’s unsecured note for the amount; 
of the loan. He concealed the making of the loan and falsely repre- 
sented that the note was a collateral and not a principal note. The 
plaintiff did not discover the true nature of the transaction until, 
January 20, 1928. As a result of the transaction, the bank suffered 
a loss. The bank notified the surety company of the breach and the 
loss on May 1, 1923, but the company refused to indemnify the bank. 

The bank sued the company on the bond, setting forth in its com- 
plaint the foregoing facts. The company contended that the com- 
plaint stated no cause of action. It was held that the complaint was 
sufficient and that its effect was not destroyed by the admission that. 
the bank learned on January 20th that the note was a principal 
note but failed to give notice until May Ist. It did not appear that 
such notice was not promptly given because it was not shown when 
the loss resulting from the unauthorized transaction occurred, and 
there was no breach until a loss occurred. 


Action by the Bank of Debeque against the National Surety Co. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Pershing, Nye, Fry & Tallmadge, of Denver, Heckman & Mitchell, 
of Grand Junction, and Robert G. Bosworth, of Denver, for plaintiff in 
error. 

Burgess & Adams, of Grand Junction, and Doud & Walker, of Den- 
ver, for defendant in error. 


DENISON, J.—The Bank of Debeque had judgment against the Na- 
tional Surety Co. in an action on two bonds given to insure the fidelity of 
the bank cashier, one Quigley, and the company brings error. There is 
no bill of exceptions ; hence we consider only the record proper. 

The company did not demur below, but claims here that the complaint 
states no cause of action. This it may do. Code 1921, § 61; Mulock v. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 170. 
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Wilson, 19 Colo. 296, 35 P. 532. But the pleading is not then construed 
against the pleader, but for him. Id. 

The complaint is not subject to the objection. It is in two counts, one 
on each of the two bonds. So far as concerns present questions, they are 
alike, so we will consider only the first: It alleges that Quigley and the 
defendant surety company executed a bond for $7,500 conditioned to 
‘indemnify and save harmless the bank from and against all loss what- 
soever which may be incurred by reason of any dishonor, fraudulent or 
negligent act or omission of’’ Quigley. There was no breach, then, until 
there was a loss. 

Another condition was as follows: 


‘“‘The bank shall . . . give prompt notice in writing to the com- 
pany of any breach of this bond by reason of which it is claimed the com- 
pany may be liable, and the bank shall, within three months after such 
notice, furnish the company sworn proof of such loss, setting forth the 
particulars thereof. In default of such notice and proof the company 
shall not be liable for any such loss.”’ 


No notice, then, was due until breach, and there was no breach till 
loss. It need not be said that no notice was due till the bank knew of 
the breach. 

There are several breaches alleged. The principal one is that on or 
about January 1, 1921, Quigley, without authority and against instruc- 
tions, made a loan of $4,000 of the bank’s money to one D. T. Brown, 
took his note without security, concealed the making of the loan and the 
taking of the note, and falsely represented that said note was a collateral 
and not a principal note ; that plaintiff did not learn or discover that said 
note was a principal note and was given for a loan to said D. T. Brown, 
as hereinbefore set forth until on or about the 20th day of January, 1923, 
by reason whereof plaintiff lost $4,000 and interest from January 1, 1921. 
The complaint alleges that the plaintiff has performed all conditions on 
its part to be performed, and also alleges: 


‘‘That plaintiff, on or about May 1, 1923, gave notice in writing to the 
defendant of said breach and loss, . . . but that defendant has not 
saved harmless,’’ ete. 


The general allegation of performance by itself was sufficient. Code 
1921, § 72. We do not think that its force is destroyed by the implied ad- 
mission that the plaintiff discovered, on the 20th of January, that the 
note was a principal note and given for a loan to Brown, because these 
facts alone do not constitute a breach of the bond; a loss must follow. 
Plaintiff, then, having sufficiently pleaded performance of all the condi- 
tions, and not having shown that it delayed after learning of a loss, has 
not shown in its complaint that it failed to give prompt notice. We can- 
not say that the complaint does not state a cause of action. 
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It is claimed that the complaint shows that the loan to Brown was 
made before the bond was in force; that part of the loss was caused by 
that dishonesty or negligence, and therefore is not within its terms; that 
since the verdict is for a lump sum, and since we cannot separate what 
was allowed in it for the Brown transaction from what was allowed for 
other transactions, the whole judgment must be set aside. 

We cannot agree with this, because much of Quigley’s misconduct 
with reference to the Brown matter consisted of misrepresentation and 
concealment after the bond was in force and the damages may have re- 
sulted from that. We do not know what the evidence was on this point. 

Judgment affirmed. 


NOTE SIGNED BY CO-MAKER AFTER DELIV- 
ERY TO PAYEE 


Merchants’ State Bank of Velva, N. C. v. Roline, Supreme Court of 
Iowa, 205 N. W. Rep. 863 


Where a person signs a note as a co-maker after its execution and 
delivery and no new consideration moves to the signers or from the 
payee, the latter is not a holder for value as against such signer 
unless the payee accepted the note with the understanding that the 
original makers would procure the signature of that person. 


Action upon a promissory note against one who signed as a co-maker 
after the execution and delivery of the note to the payee. The defense 
was a want of consideration. From judgment upon a verdict for de- 
fendant, the plaintiff appeals. Affirmed. 

Ladd & Rogers and J. A. Rogers, all of Clarion, and John M. Heming- 
way, of Hampton, for appellant. 

Birdsall, McGrath & Archerd, of Clarion, for appellee. 


VERMILION, J.—The action is upon a promissory note for $2,386 
payable to the appellant bank and signed by Herman M. Roline and the 
defendants Ed. Roline and Matilda Roline. Ed. Roline made no defense, 
and judgment was rendered against him. The appellee Matilda Roline 
is the mother of the other two signers of the note. 

It is undisputed that the note was signed by Herman M. Roline and 
Ed. Roline on October 30, 1919, the date of the note, and that it was 
signed by the appellee Matilda Roline some time in the spring of 1920. 
It is also undisputed that the debt, for a part of which the note was given, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 46. 
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was originally the debt of Ed. Roline, and that Herman assumed and 
agreed to pay the portion represented by the note in suit in connection 
with the purchase by him from Ed. of an interest in certain personal 
property, and that no consideration moved to appellee at the time she 
signed the note, nor was any extension of time then granted or other 
disadvantage suffered by the bank. The only issue submitted to the jury 
was whether at the time Herman and Ed. Roline signed the note there 
was an agreement that appellee should sign it, and she subsequently 
signed it in pursuance of such agreement. The court instructed that if 
such an agreement was established appellant was entitled to recover. 

It is well settled that where credit has already been extended to the 
principal on a note, some new consideration, either of advantage to the 
defendants or prejudice to the plaintiff, must exist to support the prom- 
ise of one who subsequently signs it, except where there was an agree- 
ment or representation at the time the note was originally executed that 
the signature of the subsequent signer would be procured, and the ac- 
ceptance of the note was induced thereby. Briggs v. Downing, 48 Iowa, 
550; Bank of Carrollton v. Latting, 37 Okl. 8, 130 P. 144, 44 L. R. A. 
(N. S.) 481, and note in the last named publication; 8 Corpus Juris, 257. 

Appellant insists that appellee was an accommodation maker, and 
relies upon section 9489, Code of 1924. That section, a part of the 
Negotiable Instruments Act, is as follows: 


‘An accommodation party is one who has signed the instrument as 
maker, drawer, acceptor or indorser, without receiving value therefor, 
and for the purpose of lending his name to some other person. Such a 
person is liable on the instrument to a holder for value, notwithstanding 
such holder at the time of taking the instrument knew him to be only an 

‘accommodation party.’’ 


But section 9486 provides: 


‘Where value has at any time been given for the instrument, the 
holder is deemed a holder for value in respect to all parties who became 
such prior to that time.’’ 


These statutes do not change the rule of the common law above an- 
nounced, but merely restate it. 

It, of course, cannot be doubted that had appellant signed the note 
prior to the time it was accepted by the bank she would have been liable 
to the bank as a co-maker, although the bank then had knowledge that 
she was only an accommodation party, for the bank would then have 
taken her note for value. But when she signed after the bank had taken 
the note and without any new consideration moving to the signers of the 
note or from the bank, the latter was not a holder for value as against 
her because, under section 9486, she was not a party to the note prior to 
the time the bank took it for value. 
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It appearing without dispute that appellee signed the note after its 
execution by her sons and its acceptance by the the bank, and that no 
consideration then moved to her, she was an accommodation party, and if 
no consideration then moved from the bank it did not become a holder 
for value after she became a party to the note, and could not recover 
against her, unless it accepted the note upon the agreement or repre- 
sentation of the original makers that they would procure her signature. 

There was a sharp conflict in the testimony as to whether or not such 
an agreement was made, and the question was clearly one for the deter- 
mination of the jury. 

It follows from what has been said that there was no error in re- 
fusing to strike from appellee’s amended and substituted answer the 
plea of want of consideration, and in overruling appellant’s motion for a 
directed verdict. 

The court properly refused a requested instruction that said the ap- 
pellee would be liable as a maker if she signed the note as an accommoda- 
tion for her son, and received nothing for so doing. The instruction 
ignored the pleaded defense that she signed after the execution of the note 
and its acceptance by the bank, and without any new consideration, and 
the evidence tending to so show. The subject of a requested instruction 
upon appellant’s right to recover if there was an agreement at the time 
of the execution of the note by the sons that appellee should subsequently 
sign it was covered by the court’s charge. 

There were no sufficient exceptions to the instructions given by the 
court. Nevertheless, we have examined the charge, and are of the opin- 
ion that it fairly submitted the issue presented. The objections urged 
against the instructions given are largely hypercritical. 

Appellant assigns error in the striking of portions of its reply, 
wherein it was alleged that certain pleaded facts, which were not stricken, 
constituted an estoppel of defendant to claim a want of consideration. 
The facts so pleaded were in substance that it was agreed at the time 
the note was executed by Ed. and Herman Roline that appellee should 
sign the same, and that appellant accepted the note in the belief that 
appellant had signed it in pursuance of such agreement. As we have 
seen, the fact of such an agreement, if established, would have entitled 
appellant to recover. The court so instructed. The appellant had, under 
the instructions, the full benefit of such alleged agreement, and if it was 
error to strike the legal conclusion of the pleader that such facts con- 
stituted an estoppel, which we do not determine, it was clearly not 
prejudicial. 

Appellant complains of the refusal of the court to permit the jury 
to take to the jury room certain mortgages of Ed. and Herman Roline 
offered by the defendant under a plea of settlement, which was not sub- 
mitted to the jury. There was clearly no error here. 

No prejudicial error appears, and the judgment is affirmed. 
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OWNER OF WARRANTS CONVERTED INTO 
CASH BY BANK A PREFERRED CREDITOR 


Collins v. Johnson, Supreme Court of Washington, 239 Pac. Rep. 393 


The plaintiff, a contractor, under a contract relating to a public 
improvement in a certain town, obligated himself to hold warrants 
that might be issued to him from time to time as the work progressed 
until such time as they could be surrendered for bonds to be issued 
by the town. A number of these warrants were sent to a bank for safe- 
keeping. The bank knew of his obligation to hold the warrants. The 
plaintiff assigned to the bank all the balance due to be paid by war- 
rants issued by the town, the purpose of the assignment being to en- 
able the bank to receive the warrants directly from the town, without 
the immediate intervention of the plaintiff. 

The bank sent the warrants to another bank and received credit 
therefor in the sum of $6,000. Subsequently the bank became in- 
solvent, and the plaintiff brought this action to enforce as a preferred 
claim against the bank’s assets his claim for the warrants. Upon 
appeal from a judgment for the plaintiff as a common creditor only 
and not as a preferred creditor it was held that the warrants and the 
money into which they were converted by the bank were trust prop- 
erty, which the plaintiff might reclaim, and that since the money had 
been traced to a deposit in another bank, the amount of which was at 
all times greater than the proceeds of the warrants, such deposit was 
charged with the trust. The plaintiff, therefore, was entitled to re- 
cover as a preferred creditor, and the judgment holding him a com- 
mon creditor was reversed. 


Action by J. H. Collins against H. C. Johnson, substituted for J. C. 
Minshull as Supervisor of Banking of the state of Washington, and 
others. From a judgment for plaintiff as a common creditor only and 
not as a preferred creditor, plaintiff appeals. Reversed and remanded 
with directions. 

Wentz & Bailey and W. Lon Johnson, all of Colville, for appellant. 

F. Leo Grinstead, of Colville, for respondents. 


MITCHELL, J. —J. H. Collins was a general contractor, and pat- 
ronized the Colville Loan & Trust Co. in the financing of his operations. 
In the early part of 1922 he placed with the bank for safekeeping certain 
warrants issued to him by the city of Colville. They were kept in a 
pouch or package labeled in his name. About July, 1922, he went to 
Arlington, Wash., to perform a contract relating to a public improve- 
ment. In this contract he obligated himself to hold warrants that might 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 130. 
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be issued to him from time to time as the work progressed, to be later 
surrendered for bonds to be issued by the town. The bank knew of this 
obligation. A number of these warrants were sent to the Colville bank 
for safekeeping. On account of insolvency, the bank closed its doors 
on August 1, 1923, whereupon Collins presented in proper written form 
to the supervisor of banking a demand that he be allowed a preferred 
claim against the bank’s assets for certain of the Colville and Arlington 
warrants. The claim was rejected as a preferred one. He then brought 
this action, which resulted in his recovering the Colville warrants and a 
judgment as a common creditor only as to the Arlington warrants. He 
has appealed, and insists that he is entitled to a judgment as a pre- 
ferred creditor to the amount of the Arlington warrants. 

It appears that in November, 1922, the appellant received Arlington 
warrants Nos. 60 to 69, which he immediately sent to the bank for safe- 
keeping, having made an assignment to the bank of all the balance due 
to be paid by warrants issued by the town of Arlington. The purpose 
of the assignment, as was known to the parties, was to enable the bank 
to receive the warrants directly from the town of Arlington, without the 
immediate intervention of Collins, who it appears was also performing 
publie contracts at other places. After receiving these warrants, the 
bank received from the town of Arlington, on the Collins contract, war- 
rants 70 to 79. Afterwards the bank gave a written instrument to Col- 
lins, reciting as follows: ‘‘Received of J. H. Collins the following war- 
rants for safekeeping, with the Colville Loan & Trust Co.’’—and con- 
taining a list of Arlington warrants, including those involved in this 
action. It may be stated generally that all of the Arlington warrants 
were accounted for other than those numbered 73 to 78 inclusive, $1,000 
each, which are the basis of this appeal. Some of those accounted for 
were returned to Collins by the liquidator of the bank’s affairs after the 
bank closed its doors. It appears that about March, 1923, warrants 73 
to 78 were sent by the Colville bank to the National City Bank of Seattle, 
and that the Colville bank received credit therefor in the sum of $6,000. 
This was done without the knowledge or consent of Collins, who knew 
nothing whatever of it until after the Colville bank was taken over by the 
supervisor of banking. 

These warrants were left with the Colville bank for safekeeping to 
be held and later exchanged for Arlington bonds to be issued. They 
were intrusted to the bank for that purpose. Instead of being so kept 
they were converted by the bank into cash or a credit in its favor; it 
appearing that the balance in favor of the Colville bank with the National 
City Bank of Seattle upon the receipt of these six warrants was $13,- 
522.02. It is shown by the testimony that more than $6,000 of this credit 
was drawn out before the Colville bank closed its doors, by drafts on 
' the National City Bank of Seattle, purchased by customers of the Col- 
ville bank. Thus these warrants or their substitute have been traced to 
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the bank’s assets which were taken over by the state authorities. The 
money was the money of Collins, as were the warrants for which the 
money was a substitute, and the balance in the bank, sufficient at all 
times after the bank used the warrants to cover the amount, may be 
charged with the trust. 

The situation is similar to that in the case of Brennan v. Tillinghast, 
201 F. 609, 120 C. C. A. 37, wherein the Cireuit Court of Appeals said: 


‘It is undisputed that the proceeds of the sale of Brennan’s stock, 
wrongfully converted by the Ironwood Bank to its own use, constituted 
a trust fund, which did not lose this character when mingled with other 
moneys of the bank, and that Brennan was entitled to recover the 
amount thereof as a preferred claim, if, and to the extent that, he sus- 
tained the burden of. proof of tracing this money, either in its original 
shape or in a. substituted form, into the moneys which came into the 
hands of the receiver as part of the assets of the bank. Peters v. Bain, 
133 U. S. 670, 693, 10 S. Ct. 354, 33 L. Ed. 696; Board of Commissioners 
v. Strawn (C. C. A. 6) 157 F. 49, 54, 84 C. C. A. 558, 15 L. R. A. (N.S.) 
1100; In re Brown (C. C. A. 2) 193 F. 24, 29, 113 C. C. A. 343, affirmed 
sub nom. First National Bank of Princeton v. Littlefield, 226 U. 8. 110, 
33 S. Ct. 78, 57 L. Ed. 145; Empire State Surety Co. v. Carroll County 
(C. C. A. 8) 194 F. 593, 604, 114 C. C. A. 485, and eases cited.’’ 


Without quoting from, but relying on the modern modification of the 


rule as announced in the case of Northwest Lumber Co. v. Scandinavian- 
American Bank, 130 Wash. 33, 225 P. 825, and cases therein cited, we 
think it must be held that the Arlington warrants 73 to 78, inclusive, 
and the money into which they were converted by the bank, were each 
trust property, and that the real owner may under the circumstances of 
this case reclaim it from the general mass with which it was commingled 
and passed into the hands of the respondents. 

Some argument is made on behalf of the respondents that about 90 
days prior to the failure of the bank the appellant had knowledge that 
the warrants now in question had been used by the bank in its dealings, 
and that he acquiesced in and ratified the same; but we do not so under- 
stand the evidence. A statement in a letter from the bank to the ap- 
pellant, upon which the claim of acquiescence and ratification is based, 
was readily and satisfactorily explained by the appellant to the effect 
that he understood the statement in the letter of the use of some of the 
warrants referred to certain of the Arlington warrants that he had sold 
to the bank and received credit for, and that it in no way referred to the 
six warrants involved in this appeal, the use of which by the bank was 
at no time known to the appellant until some days after the bank failed, 
as hereinbefore stated. 

That portion of the judgment appealed from is reversed, and the 
eause is remanded, with directions to the trial court to enter a judgment 
as to the six warrants referred to in favor of the appellant as a preferred 
elaim. 
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PURCHASER IN GOOD FAITH OF NOTE SE- 
CURED BY MORTGAGE HAS GOOD TITLE 


Gaither v. First National Bank of Muskogee, Supreme Court of 
Oklahoma, 239 Pac. Rep. 461 


One who purchases a negotiable note, secured by a real estate 
mortgage, in good faith, before maturity, and without actual notice or 
knowledge of any defect in the title of the assignor, takes good title to 
the note and mortgage. The fact that the purchaser takes the note 
with knowledge that it was executed as part of the purchase price of 
a piece of real estate does not charge it with knowledge of a shortage 
in the quantity of land or failure of title. 


Action on note and to forclose mortgage by the First National Bank 
of Muskogee against A. F. Gaither and another. Judgment for plain- 
tiff, and defendants appeal. Affirmed. 

Crump & Seawel, of Muskogee, for plaintiffs in error. 

Ezra Brainerd, Jr., Charles P. Gotwals, and John T. Gibson, all of 
Muskogee, for defendant in error. 


PHELPS, J.—W. M. Briscoe and Nora Briscoe, husband and wife, 
conveyed by warranty deed certain real estate located in Muskogee 
county, Okl., to A. F. Gaither and Mary Gaither for a consideration of 
$3,000, $1,200 of which was paid in cash and the balance by a note of 
$1,800 secured by a mortgage covering the property sold. A few months 
after the execution of the note and mortgage the same were, by indorse- 
ment and assignment, transferred to the First National Bank of Mus- 
kogee, and upon default in the payment thereof suit was filed in the dis- 
trict court of Muskogee county, in which the bank prayed for judgment 
against A. F. Gaither and Mary Gaither for the amount due on the note 
and for foreclosure of the mortgage. 

The defendants filed their answer admitting the execution of the note, 
but pleaded as a defense that the Briscoes were not the owners of all the 
land conveyed at the time the deed was executed, that at the time of the 
execution of the deed conveying the property there was a judgment 
against W. M. Briscoe for more than $5,000, that there was an oil lease 
covering said property, and that the taxes had not been paid for several 
years; all of which was pleaded as a defense. 

The case was called for trial before the court without the intervention 
of a jury, and when defendants had introduced their evidence and rested 
the court sustained a demurrer thereto and rendered judgment in favor 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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of plaintiff, from which judgment and the order of the court overruling 
motion for new trial this appeal is prosecuted. 

Defendant in error ‘‘moves for an order dismissing the appeal herein 
for the reason that the appeal is frivolous, wholly without merit, and 
taken solely for delay.’’ An examination of the record indicates that the 
motion to dismiss is not entirely without merit; however, as the case is 
here on its merits we will so dispose of it. 

No lawyer will deny that if the note and mortgage in onion were 
assigned in due course, for value, before maturity, and without notice of 
defects of plaintiff’s title, that the defenses pleaded by plaintiff in error 
could avail nothing. This, quite naturally, leads us to the single prop- 
osition in the ease, to wit, does the record disclose that the bank, de- 
fendant in error herein, had any notice of the defects pleaded? Ap- 
parently plaintiffs in error do not contend that the bank had any actual 
notice or knowledge at the time it acquired the note and mortgage sued 
upon of the alleged fact that there was a shortage in the quantity of 
land, or defect in the title to the premises conveyed, or of any defects 
sufficient to constitute its taking the instruments an act of bad faith, but 
they claim that because the note was secured by a mortgage on real es- 
tate the bank was put upon inquiry as to the kind of title the mortgages 
had. With this contention we cannot agree. Section 7726, Comp. Stat. 
1921, provides: 


‘*To constitute notice of an infirmity in the instrument or defect in 
the title of the person negotiating the same, the person to whom it is ne- 
gotiated must have had actual knowledge of the infirmity or defect, or 
knowledge of such facts that his action in taking the instrument amounted 
to bad faith.’’ 


In Link v. Jackson, 158 Mo. App. 63, 139 S. W. 588, the court said 
that notice, as used in the Negotiable Instruments Law, must be under- 
stood as meaning ‘‘actual knowledge as distinguished from implied or 
constructive notice, which arises when a person is put on inquiry and 
knowledge is presumed.’’ This court held in the case of McPherrin v. 
Tittle et al., 36 Okl. 510, 129 P. 721, 44 L.R.A. (N.S.) 395, that suspicion 
of a defect of title, or knowledge of circumstances which would excite 
such suspicion in the mind of a prudent man, or of circumstances suffi- 
cient to put him upon inquiry, will not defeat his title; that result can be 
produced only by bad faith on his part. This court, in the recent case 
of Wendling v. Aurelius-Swanson Co., 106 Okl. 63, 232 P. 932, held: 


‘A purchaser of a negotiable promissory note, secured by a real es- 
tate mortgage, in good faith, before maturity, and without actual notice 
or knowledge of any defect in the title of the assignor, takes good title 
to said note and mortgage; and said purchaser or assignee is not charge- 
able with constructive notice of defects or infirmities in the title of the 
assignor as shown by the records in the office of the county clerk, which 
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are not apparent on the face of said instrument; but the true test, as to 
the assignee being an innocent purchaser and entitled to protection as 
such, is whether his action in taking said instrument amounts to bad 
faith.’’ 

The fact that the bank took the note with knowledge that it was exe- 
cuted as part purchase price of a certain quantity of land does not charge 
it with knowledge of a shortage in the quantity of land or failure of title. 
Joyce, Defenses to Commercial Paper, § 690; Dollar Savings & Trust Co. 
v. Crawford, 69 W. Va. 109, 70 S. E. 1089, 33 L. R. A. (N. S.) 587. 

The record discloses that, since the assignment of the note, Briscoe 
has gone into bankruptcy, and it is unfortunate, indeed, for the pur- 
chasers of this real estate if the warranty has failed and the warrantor 
is not financially able to respond in damages that the purchasers may 
have sustained, but if there were defects in the title as pleaded in the 
answer of plaintiffs in error they were such defects as appeared of record 
at the time they bought the land, and they cannot be heard to complain 
after the note and mortgage have passed into the hands of an innocent 
purchaser. The judgment of the district court is therefore affirmed. 


PERSON BREAKING PROMISE TO INDORSE 
NOTE LIABLE IN DAMAGES 


First National Bank of Caruthers v. Clifton, California District Court 
of Appeal, 238 Pac. Rep. 371 


The Bethel Vineyard Co., which was indebted to the plaintiff bank 
on two promissory notes, applied to the plaintiff bank for an exten- 
sion of the loan. The plaintiff agreed to grant the extension on cer- 
tain conditions, one of which was that the defendant and K. Horita 
should indorse a new note given by the Bethel Co. The plaintiff 
then notified the defendant that it would grant the extension if he 
would indorse the note. The defendant replied that he would in- 
dorse the note with Horita. The defendant, relying upon the de- 
fendant’s agreement to indorse, granted the extension. MHorita in- 
dorsed the new note but the defendant refused to do so. The note was 
not paid, and the Bethel Co. and Horita became insolvent. The 
plaintiff then sued the defendant for damages for breach of his prom- 
ise to indorse. It was held that the plaintiff was entitled to recover. 
A judgment for the plaintiff for the amount of the note with in- 
terest was affirmed upon appeal. 


Action by the First National Bank of Caruthers against U. J. Clifton. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Thiré 
Edition, 1925) § 27. 
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Arthur Allyn, of Fresno, for appellant. 
Milton M. Dearing, of Fresno, and Robert M. Thomas, of Berkeley, 
for respondent. 


LANGDON, P. J.—Defendant has appealed from a judgment against 
him in an action brought by the plaintiff to recover damages for breach 
of a contract by which defendant promised to indorse the note of the 
Bethel Vineyard Co. in consideration of a renewal of a loan by the plain- 
tiff bank to said company. 

The trial court has found that on the 24th day of November, 1922, 
Bethel Vineyard Co. was indebted to plaintiff in the sum of $1,000 upon 
two promissory notes; that at the time Bethel Vineyard Co. was a vendee 
under a contract to purchase from defendant certain real property in 
the county of Fresno; that said Bethel Vineyard Co. upon said day ap- 
plied to plaintiff for an extension of said loan for one year; that plaintiff 
was unwilling to grant such extension of said loan in the form in which 
said loan then stood and upon the security plaintiff then had, but said 
Vineyard Co. represented to plaintiff that, if it would grant such ex- 
tension of said loan, said company would give to plaintiff a new note 
for said loan, and that one K. Horita and the defendant, U. J. Clifton, 
would indorse such new note, and that said Vineyard Co. would give to 
plaintiff for the purpose of securing said note a crop order on the Raisin 
Growers’ Association for 40 per cent. of the proceeds of the raisin crop 
produced upon the land during the year 1923, and that said defendant 
would indorse said order; that plaintiff agreed to extend said loan for 
one year upon the same conditions, and thereupon, and on the same day, 
plaintiff addressed and mailed to defendant the following letter: 

‘“We are informed that you are the owner of the land which is being 
operated by the Bethel Vineyard Co. They owe us at the present time 
$1,000, and do not seem to have received crop sufficient to liquidate the 
loan this year and ask for an extension. We do not feel justified in 
carrying this another year under the present security, as they are only 
purchasing it under contract, and understand that they still owe you 
$13,000 and interest. Therefore, we have agreed to renew the loan for 
another year, if you will indorse the note with a crop order on the 1923 
erop for the 40 per cent. they are to receive, as we feel that you are 
amply protected in the matter, as you have it under your thumb, so to 
speak, that they will have to pay over the money. 

‘‘Mr. Horita was in today and I agreed to renew the loan with that 


understanding, while we must say that we are reluctant about renewing 
it, as $700 has now matured the second fall.’’ 


A few days later the foregoing letter was returned to plaintiff by de- 
fendant with the following statement, signed by defendant, written on 
the back of said letter: 


‘*T will indorse the note with a crop order for the 40 per cent. of the 
crop of 1923 with Mr. Horita.’’ 
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It was further found that upon receipt of this communication from 
defendant plaintiff extended said loan for one year, and made out a new 
note therefor, and said Horita indorsed the new note, which is set forth 
in the findings; that in extending the loan plaintiff relied upon defend- 
ant’s agreement to indorse the note, and the extension was made within 
a reasonable time after defendant’s said promise to indorse the note, 
and before any notice of the withdrawal of defendant’s agreement had 
been received by plaintiff, and that within a reasonable time thereafter 
plaintiff presented a new note to defendant, and requested defendant to 
indorse said note; that defendant failed and refused to indorse said note 
in any manner or form, and still fails and refuses to do so; that said note 
has never been paid, and the Bethel Vineyard Co. and Horita are in- 
solvent, and the note cannot be collected from either of them; that in 
August, 1923, defendant brought an action against the Bethel Vineyard 
Co. to quiet his title to said property, and took possession of the crops 
upon said land, and delivered them to the Sun Maid Raisin Co., and has 
collected all the proceeds of said crops. 

Appellant admits that there is ample authority fixing liability for 
damages upon one who breaches his promise to indorse a negotiable in- 
strument, if his promise be supported by a sufficient consideration. In 
the instant case defendant promised to indorse the note as a considera- 


ton for the extension of the loan. He wrote, agreeing to do so ‘‘with Mr. 
Horita.’’ Acting upon this offer, the bank renewed the loan, canceling 
the old notes and accepting a new note of the company upon which ap- 
pears the signature of K. Horita. This note was presented to defendant 
for his signature. According to his own testimony, he refused either to 


‘‘indorse or guarantee or sign it in any way.’’ Later, when defendant 


called at the bank and was asked by one of its officers to indorse the note, 
he refused again, and the court has found that defendant refused to in- 
dorse said note in any manner and form. These facts are so simple that 
there scarcely seems to be a basis for argument about many of the mat- 
ters discussed in the brief for appellant. It is strenuously contended 
that, since plaintiff asked defendant to indorse the note, and he replied 
that he would indorse ‘‘with Mr. Horita,’’ he did not accept plaintiff’s 
offer. Conceding this, it is nevertheless true that, after defendant agreed 
to indorse ‘‘with Horita,’’ the bank accepted this offer by acting upon 
it within a reasonable time and before its withdrawal, according to the 
findings. It is next contended that Horita did not imdorse the note; 
that his signature was appended to the note as a guarantor. Horita’s 
signature appears on the note after the following statement: 


‘*For value received, I hereby guarantee payment of the within note 
at maturity, or at any time hereafter, with interest at the rate of eight 
per cent. per annum until paid, waiving demand, notice of non-payment 
and protest.’’ 
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Defendant’s complaint seems to be that Horita assumed even a larger 
responsibility than he would have assumed as an indorser, all of which 
was to the benefit of defendant. As a general indorser, Horita would 
have engaged that on due presentment the instrument should be ac- 
cepted and paid, and that, if it was dishonored, and the necessary pro- 
ceedings on dishonor were duly taken, he would pay the amount thereof 
to the holder. Section 3147, Civ. Code. But Horita signed a contract, 
making himself liable immediately upon default of the principal, and 
without demand or notice. Section 2807, Civ. Code. The greater lia- 
bility must include the lesser, and in the contract of guaranty every 
liability of an indorser was included and some of an indorser’s privileges 
abrogated. 

If it be contended that the contract could not be varied in any par- 
ticular, even to the advantage of the defendant, we are faced with a 
situation where no prejudice resulted to defendant by treating Horita’s 
guaranty as a general indorsement upon the note, because the court has 
found that both the maker of the note and Horita are insolvent, and that 
the note cannot be collected from either of them. Therefore defendant 
has not been prejudiced by reason of the fact that Horita was not, strictly 
speaking, an indorser. Defendant had as much right against Horita as a 
guarantor as he would have had against him as a prior indorser, and 
neither right had any value when he was insolvent. In other words, since 
Horita was insolvent, whether he was a prior indorser or a guarantor, 
defendant would have been called upon to pay the note had he fulfilled 
his contract and indorsed the same. The judgment awards to plaintiff, 
as damages for breaching this contract, the amount of the note and in- 
terest which plaintiff has been unable to collect either from the maker 
or the guarantor. 

There are no other matters requiring discussion, and the judgment 
is affirmed. 


BANK A HOLDER IN DUE COURSE OF NOTE 


Liberty National Bank of Pawhuska v. Kendall, Supreme Court of 
Oklahoma, 240 Pac. Rep. 72 


In this action against the makers and indorsers of a promissory 
note the plaintiff bank claimed to be a purchaser of the note for 
value, in good faith, before maturity. The makers defended on the 
ground that the note was procured by misrepresentation and fraud 
on the part of the payee, and that the bank was not a purchaser of 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 482. 
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the note in due course. The cashier of the bank testified that he rep- 
resented the bank in the purchase of the note from J. A. Murphy. 
That he had known Murphy for a considerable length of time, during 
which Murphy had done his banking business with the bank; that the 
note, which was for $2,000, was delivered to the bank in payment of 
a $1,500 note on which Murphy was indebted to the bank; that the 
bank paid to Murphy the difference between the amounts of the notes. 
The cashier further testified that neither he nor the plaintiff bank 
had any notice or knowledge whatever concerning the nature of the 
transaction leading to the execution and delivery of the note to the 
payee. The cashier’s testimony was uncontradicted by positive evi- 
dence. Upon appeal from a judgment for the defendants it was held 
that in view of the evidence the court erred in submitting to the jury 
the question as to whether the plaintiff was a holder in due course and 
that the court should have directed a verdict for the plaintiff. The 
judgment was reversed. 


Action by the Liberty National Bank of Pawhuska against W. L. 
Kendall and others on a promissory note. Judgment for the defendants 
Kendall and another, and the plaintiff appeals. Reversed and remanded, 
with instructions. 

Wilson, Murphey & Duncan, of Pawhuska, for plaintiff in error. 

Simons, McKnight & Simons and F. E. Chappell, all of Enid, for 
defendants in error. 


MASON, J.—The Liberty National Bank of Pawhuska, Okl., com- 
menced this action in the district court of Garfield county against the 
defendants to recover on a promissory note for $2,000. 

The record discloses that on the 6th day of April, 1921, the defend- 


ants W. L. Kendall and F. W. Weller executed and delivered to R. L. : 


Hall, also one of the defendants, the note sued on herein; that it was 
afterwards indorsed to the defendant J. A. Murphy, and later and before 
maturity indorsed by him to the plaintiff herein. 

After maturity, the makers and indorsers defaulted in payment, and 
this action was commenced against W. L. Kendall and F. W. Weller, 
as makers, and R. L. Hall and J. A. Murphy, as indorsers. All the de- 
fendants except Hall were served with process, and Kendall and Weller 
answered, but no answer was filed by Murphy. On the trial of the case 
verdict and judgment were rendered for the defendants Kendall and 
Weller, and from that judgment the plaintiff has perfected this appeal. 

The plaintiff, the Liberty National Bank, claims to be a purchaser of 
the note sued on before maturity, in good faith, in due course, for value. 
The defendants Kendall and Weller admit the execution of said note, 
but pleaded that its execution and delivery were induced by misrepre- 
sentation and fraud on the part of R. L. Hall, the payee, and they also 
deny that the plaintiff bank was a purchaser of said note in due course 
and in good faith. 
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Section 7729, Comp. Okl. Stat. 1921, provides as follows: 









‘*Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated the 
instrument was defective, the burden is on the holder to prove he or some 
person under whom he claims acquired the title as a holder in due 
course.”’ 














Counsel for plaintiff in their brief state that, although they do not 
admit that the payee, R. L. Hall, obtained said note by fraud and mis- 
representation, yet the evidence is sufficient to support such findings of 
the jury. We have examined the record, and find there is ample evidence 
to support such finding. Therefore the burden was upon the plaintiff 
to prove that it was a holder in due course. 

Section 7722, Comp. Okl. Stat., 1921, defines who are holders in due 
course : 










‘*A holder in due course is a holder who has taken the instrument 
under the following conditions: 

‘*First. That it is complete and regular upon its face; 

‘*Second. That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was the 
fact; 

‘‘Third. , That he took it in good faith and for value; 

‘Fourth. That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 
















The plaintiff contends that the evidence that the plaintiff was a holder 

‘in due course is undisputed and uncontradicted, and that therefore the 
judgment of the trial court is not sustained by the evidence, but is con- 
trary thereto. 

C. E. Riley, who was cashier of the plaintiff bank at the time of the 
purchase of said note from Murphy, was the only witness that testified 
relative to the purchase of said note by the plaintiff. He testified, in 
substance, as follows: That he was cashier of the plaintiff bank; that he 
represented the bank in the purchase from J. A. Murphy of the note sued 
on; that he had known Murphy for a considerable length of time, during 
which he did his banking business with the plaintiff bank; that on the 
17th day of June, 1921, said bank held a note executed by Murphy, which 
was due a few days later; that Murphy delivered the note sued on herein 
for $2,000 to the plaintiff bank in payment of the $1,500 note; and that 
the bank paid Murphy the difference. Riley also testified that neither he 
nor the plaintiff bank had any notice or knowledge whatever concerning 

the nature of the transaction leading to the execution and delivery of the 
note by Kendall and Weller to Hall. This evidence of Riley is uncon- 
tradicted by positive evidence. Counsel for defendants, however, call our 
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attention to the case of Cont. Insurance Co. v. Chance, 48 Okl. 324, 150 
P. 114, wherein the court said: 

‘‘Even though the defendant offers no evidence in rebuttal, where de- 
fendant has denied plaintiff’s case, and the evidence introduced on the 
part of the plaintiff to prove his case was of such a nature that men of 
ordinary intelligence might draw different conclusions therefrom, it 
would be error for the court to instruct a verdict.’’ 


Counsel then contend that the testimony of Riley, as well as ‘‘the 
other circumstances,’’ was sufficient to require the submission of the case 
to the jury. ‘‘The other circumstances’’ referred to are as follows: 
Plaintiff originally filed this suit in Osage county, and obtained service 
of process on all four defendants. When the demurrer of Kendall and 
Weller was sustained because they were not residentsof Osage county, 
the plaintiff dismissed as to all defendants. Hall was a resident of Osage 
county, and known to the plaintiff to be financially able to pay said note. 
Defendants contend that failure of plaintiff to take judgment against 
Hall in Osage county was evidence of bad faith and collusion between the 
plaintiff and Hall. They also contend that failure to secure service of 
process on Hall in the instant case, which was subsequently filed in Gar- 
field county, was evidence of such collusion. The same contention is 
made because no default judgment was taken against Murphy in the in- 
stant case, although he was duly served with process. There is no merit 
in such contention. Under the ‘‘ Negotiable Instruments Law’’ and the 
statutes of this state the holder of a promissory note may recover 
against any or all of the makers or indorsers. 

This court has repeatedly announced the following rule: 

‘‘Suspicion of defect of title, or knowledge of circumstances which 
would excite such suspicion in the mind of a prudent man, or of cir- 
eumstanees sufficient to put him upon inquiry, will not defeat the rights 
of one claiming to be a bona fide holder. That result can be produced 
only by bad faith on his part.”’ 


See MecPherrin v. Title et al., 36 Okl. 510, 129 P. 721, 44 L. R. A. 
(N. 8.) 395; Forbes v. First Nat. Bank of Enid, 21 Okl. 206, 95 P. 785; 
Southwest Nat. Bank of Commerce of Kansas City v. Todd, 79 Okl. 263, 
192 P. 1096 ; and Stevens v. Pierce, 79 Okl. 290, 193 P. 147, 18 A. L. R. 7. 

The evidence of the plaintiff’s witness Riley being uncontradicted, 
and not inherently improbable either in itself or when taken in connec- 
tion with circumstances surrounding the transaction, the jury were not 
at liberty to disregard it. Hamilton v. Blakeney, 65 Okl. 154, 165 P. 141. 
In facet, there was no evidence to submit the question of innocent pur- 
chaser to the jury because the evidence of the plaintiff was not improb- 
able, nor were there any circumstances or facts taken in connection with 
the purchase of the note that would impute knowledge to the plaintiff 
that the note was defective. 
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It was error for the trial court to submit this question to the jury. 
The court should have advised the jury that the evidence was uncon- 
tradicted and conclusive, and that it was their duty to return a verdict 
for the plaintiff. 

For the reasons stated, the judgment is reversed and remanded, with 
instructions to enter judgment for plaintiff, as no defense is disclosed 
from the evidence. 


BANK’S RIGHT TO APPLY DEPOSIT TO PAY- 
MENT OF DEPOSITOR’S DEBT 


In re Goll, United States District Court (N. Y.), 8 Fed. Rep. (2d) 101 


Where funds in which third persons have an interest are deposited 
in the individual name of the depositor in a bank which has neither 
actual notice nor notice of facts sufficient to put it on inquiry as to 
the true character of the deposit, the bank may apply the deposit to 
the payment of the individual debt of the depositor to the bank, and 
may do so whether or not it made any advances or otherwise changed 
its position on the faith of such deposit. 


In Bankruptcy. In the matter of Leonard N. Goll and others, in- 
dividually and as co-partners composing the firm of M. Levy’s Sons, 
bankrupts. On motion to confirm report of special master. Report con- 
firmed. 

The amended report of Special Master E. Henry Lacombe, is as 
follows: 


*“‘On January 28, 1921, the undersigned was, by order of Judge 
Mayer, appointed special master ‘to take testimony upon all matters 
that may arise and be presented to him pursuant to the various agree- 
ments between the receiver and certain parties . . . and to report 
to the court in respect thereof with his recommendations.’ Various other 
matters have from time to time been presented to the special master and 
by him reported upon. This apparently is the last of such matters. 

‘“‘The Standard Bank of South Africa (hereinafter called the 
‘Bank’), on August 23, 1920, delivered to the bankrupts, the documents 
representing title to 3,000 bags of coffee, in exchange for a ‘trust re- 
ceipt,’ a document the character and effect of which has been much dis- 
cussed in the courts. The bankrupts sold 500 bags to the Smith Co., re- 
reciving therefor a check for $5,000, which sum, together with other 
items, the whole amounting to $20,548.36, the bankrupts deposited to 
the credit of its account with the Guaranty Trust Co. (hereinafter called 





NOTE—For ‘similar decisions see. Banking Law Journal Digest (Third 
Edition, 1925) § 588. 
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the ‘Trust Co.’) on September 9, 1920. The history of that deposit ac- 
count shows that on September 27, 1920, the date on which a receiver in 
bankruptey was appointed, under a petition that day filed, the balance 
remaining was $9,978.36. 

‘‘The Trust Co. was at that time a very large creditor of the bank- 
rupt firm for moneys advanced to pay letters of credit for imports of 
coffee. On September 15, 1920, the Trust Co. declined to honor a check 
of the bankrupt for $5,065.50. It offset against its liability to the bank- 
rupts under the general deposit account so much of its claim against 
bankrupt as wiped out the balance. 

‘‘The question presented here is: Was the Trust Co. legally entitled 
to offset its claim against the proceeds of the Smith check for $5,000, or 
was the Bank entitled to collect that money from the Trust Co.? 

‘‘Most of the facts are stipulated; there is no dispute about them. 
The Trust Co. concedes that the $5,000 has been traced into this balance, 
and that the bank retains its rights in the proceeds of trust receipt prop- 
erty, where they are found in the hands of a third party undisposed of. 
Analysis of the account shows that subsequent drafts upon it depleted 
the trust fund, and the Standard Bank conceded that the maximum 
amount remaining undisposed of is $2,338.53. This amount is based on 
the view that subsequent deposits restore a mingled and depleted trust 
fund; whereas the Trust Co. contends that in the federal courts there 
ean be no such restoration. I find that the total balance of said trust 
fund remaining, and therefore the maximum recovery of the Standard 
Bank, cannot exceed the sum of $2,111.19. It further concedes that the 
banker’s right over a general deposit is not in strict essence a common 
law lien, since a deposit is a mere debt, and there cannot be a ‘lien’ 
against the property of the lienor. These concessions eliminate much of 
the elaborate discussions found in the briefs. Practically the sole ques- 
tion in the case is whether the Bank can offset the amount of this check 
against its claim against the bankrupts, without affirmative proof that 
it has given some present consideration or credit for the deposit thereof, 
other than the mere credit upon the general account of the debtor. 

‘‘There are very many decisions, by no means harmonious, bearing 
upon this question; the briefs apparently contain nearly all of them. 
The present condition of federal authority on the point is such that the 
special master has concluded that it would be a waste of time for him to 
undertake to write a monograph on the subject. 

‘*In Central National Bank v. Conn. Mutual Life Ins. Co., 104 U. S. 
54, 26 L. Ed. 693, the court says: ‘Ordinarily it [the lien or right to 
offset] attaches in favor of the bank upon the securities and moneys of 
the customer deposited in the usual course of business, for advances 
which are supposed to be made upon their credit. It attaches to such 
securities and funds, not only against the depositor, but against the un- 
known equities of all others in interest.’ 

“‘In Fulton Bank of Atlanta v. Hosier, Receiver of Imbrie & Co., 
295 F. 611 (C. C. A. Fifth, Dee. 13, 1923), it was held that the decision 
in Central National Bank v. Mutual Life Ins. Co. could not be construed 
as overruling the earlier decisions of the Supreme Court in Bank of the 
Metropolis v. New England Bank, 1 How. 234, 11 L. Ed. 115, and 6 
How. 313, 12 L. Ed. 409, and Wilson v. Smith, 3 How. 763, 11 L. Ed. 820. 

‘*The facts in the Fulton Bank Case are so nearly identical with the 
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one here presented that, if this were all, the special master would find it 
controlling, and hold that there was no right of offset here. But in the 
Fulton Bank Case application was made for a certiorari and the ap- 
plication was granted. Presumably it will be heard and determined next 
fall. It must be presumed that the Supreme Court entertained some 
doubt as to whether the conclusion reached in the Fulton Bank Case, is 
correct ; otherwise, it would not have issued the certiorari. There can 
be little doubt that, when that case is heard and decided by the Supreme 
Court, the decision will control the disposition of the controversy here 
presented. 

‘‘There seems to be no good reason why, in the interim, the disposi- 
tion of this controversy should remain in its preliminary stages before 
the special master. Therefore he respectfully ‘recommends,’ as he was 
instructed to do, that the District Court deny the application of the 
Bank, or hold it under advisement until the decision of the Supreme 
Court in the Fulton Bank Case, which, in view of the substantial iden- 
tity of its facts with those here conceded, will settle the law of this con- 
troversy.”’ 


Appleton, Butler & Rice, of New York City (Edwin T. Rice, of New 
York City, of counsel), for Standard Bank of South Africa. 
Matthew T. Murray, Jr., of New York City, for Guaranty Trust Co. 


BONDY, D. J.—Judge Lacombe, as special master, in his amended 
report recommended that the District Court deny the application of the 
Bank, or hold it under advisement until the decision of the Supreme 
Court in the Fulton Bank Case (see Beaver Boards Co. v. Imbrie & Co. 
[D. C.] 287 F. 158), which, in view of the substantial identity of its 
facts with those here conceded, will settle the law of this controversy. 
The Supreme Court, on March 2, 1925, reversed the decision in that 
ease, but only on the ground that the court did not have jurisdiction. 
267 U. S. 276, 45 S. Ct. 261, 69 L. Ed. —. 

Although there is a conflict, the weight of authority is to the effect 
that, if funds in which third persons have an interest are deposited in 
the individual name of the depositor in a bank which has neither actual 
notice nor notice of facts sufficient to put it on inquiry as to the true 
character of the deposit, it may apply the deposit to the payment of the 
individual debt of the depositor to the bank, and may do so whether or 
not it made any advances or otherwise changed its position on the faith 
of such deposit. Central National Bank v. Conn. Mutual Insurance Co., 
104 U. S. 54, 71, 26 L. Ed. 693; Bank of Metropolis v. New England 
Bank, 47 U. S. (6 How.) 212, 12 L. Ed. 409; Union Stockyards Nat. 
Bank v. Gillespie, 137 U. S. 411, 11 S. Ct. 118, 34 L. Ed. 724; In re 
Ennis, 187 F. 720, 109 C. C. A. 468; Hatch v. Fourth Nat. Bank, 147 
N. Y. 184, 41 N. E. 403; Meyers v. New York County National Bank, 
36 App. Div. 482, 55 N. Y. 504. 

The amended report of Judge Lacombe, therefore, is contirmed, and 
the petition dismissed. 
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TRANSFER OF NOTES USURIOUS IN INCEP- 
TION ENJOINED i 


Weissman v. Naitove, New York Supreme Court, 211 N. Y. Supp. 740 


The only exception to the rule that a negotiable instrument de- 
clared void by statute cannot be made valid by passing through the 
channels of trade is made by section 114 of the New York Banking 
Law and the federal statutes applicable to national banks, providing 
that a bank which purchases in good faith before maturity a note 
which was usurious in its inception takes it. free from the defense of 
usury. 

Where the makers of notes tainted by usury, fearing that the 
holders may negotiate them to a bank which may take them in good 
faith before maturity and thus deprive the makers of the defense of 
usury, seek to enjoin the holders from negotiating the notes, a court 
of equity will enjoin the transfer so that the defense may not be lost 
to the makers. 


Suit by one Weissman and others against one Naitove and others. 
On motion by plaintiffs for order of injunction. Motion granted. 

Rabenold & Scribner, of New York City, for plaintiff. 

Max D. Steuer, of New York City, for defendant. 


HAGARTY, J.—Plaintiffs move for an order enjoining the defend- 
ants from negotiating the promissory notes described in the complaint, 
and, pending the action, granting a receiver of the notes. In the action 
plaintiffs demand judgment, declaring the said promissory notes to be 
void, enjoining prosecution of them, and ordering them to be surren- 
dered and canceled. The action is in equity between the immediate 
parties to two negotiable notes, payable February 9 and February 25, 
1925, respectively. 

The plaintiffs’ claim is that they are void, because in the hands of 
innocent holders for value, because that which the statute has declared 
void cannot be made valid by passing through the channels of trade. 
Sabine v. Paine, 223 N. Y. 401, 119 N. E. 849, 5 A. L. R. 1444. The 
single exception to this rule is made by section 114 of the Banking Law 
of this state (as amended by Laws 1922, ce. 623) and the federal statutes 
(Rev. St. U. S. §5197 et seq. [U. S. Comp. St. § 9758 et seq.]) appli- 
cable to national banks that a bank which purchases in good faith before 
maturity a note which was usurious in its inception takes it free of the 
defense of usury (Schlesinger v. Gilhooly, 189 N. Y. 1, 81 N. E. 619, 12 
Ann. Cas. 1138; Schlesinger v. Lehmaier, 191 N. Y. 69, 83 N. E. 657, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) §§ 1286-1310. 
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16 L. R. A. [N. S.] 626, 123 Am. St. Rep. 591; Weaver Hardware Co. 
v. Solomovitz, 235 N. Y. 321, 330, 1389 N. E. 353). Plaintiffs ask for tem- 
porary relief, apprehending that the defendants may negotiate the notes 
to a bank which may take in good faith before maturity. 

Defendants dispute the jurisdiction of this court, and contend that 
the plaintiffs, in actions to be brought upon the notes, have adequate 
relief at law in that they may there set up the defense of usury. It is 
further contended that the equitable remedy of compelling the surrender 
and cancellation of the instruments is to be invoked only in an action at 
law after the conclusion by the court that the notes are tainted with 
usury. With this argument I do not agree, because this mocion is gov- 
erned by the rule that equity takes jurisdiction to enjoin the transfer of 
unmatured negotiable instruments to the end that the defense of the 
maker may not be lost to him. Wickwire v. Warner, 191 App. Div. 835, 
182 N. Y. S. 165, affirmed, 233 N. Y. 572, 135 N. E. 923; Delafield v. 
State of Illinois, 2 Hill, 159, 177; Louisville, N. A. & C. R. Co. v. Louis- 
ville Trust Co., 174 U. S. 552, 567, 19 S. Ct. 817, 43 L. Ed. 1081. The 
eases cited by the defendants are not applicable, because they have to do 
with actions brought to restrain the prosecution of proceedings after the 
usurious notes had matured. 

Motion granted, with $10 costs. 

















